IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8676

TERRY ELSEY,
Pl ai ntiff-Appellee,
ver sus
SEARS ROEBUCK & CO. ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Western District of Texas
(A-93-CV-361)

(July 15, 1994)

Bef ore REAVLEY and JONES, Circuit Judges, and JUSTICE, District
Judge.

PER CURI AM **

Sears, Roebuck and Conpany appeals the district court's
order denying its notion to conpel arbitration, an appeal of
ri ght under the Federal Arbitration Act, 9 U S C 816(a) (1990).
We affirm

District Judge of the Eastern District of Texas, sitting
by desi gnati on.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Terry and Bonnye El sey, husband and wi fe, decided to
purchase the Sears mail -order franchise in Blanco, Texas.

Because Terry al ready had his uphol stery shop, the Sears busi ness
was to be Bonnye's. Wen Terry and Bonnye net with the Sears
agents to discuss the franchise, the agents allegedly |auded the
past performance of the franchise, told the Elseys that this
woul d be a long-terminvestnent, and stated that absent crim nal
activity, the two-year franchi se agreenent would renew
automatically. Bonnye signed the franchi se agreenent, and Terry
all egedly invested a substantial sum of noney into the franchise
busi ness.

Sonme time after the first renewal, Sears decided to close
down its mail-order business. The Elseys decided to sue. Bonnye
was required by her franchise agreenent to arbitrate her claim
In an attenpt to sidestep arbitration and get to a jury, the
El seys filed suit in Terry's nane. In his conplaint, Terry
di stances hinself fromthe contract by describing hinself as an
i nvestor Sears fraudulently induced to invest in its noribund
mai | - order busi ness.

Sears responded by filing a notion to conpel arbitration of
Terry's claim arguing that Terry was bound by the franchise
agreenent through either ratification, or alternatively, as a
partner of Bonnye's. The district court, relying on the fact
that Terry did not sign the franchi se agreenent, denied the

nmotion to conpel arbitration and concluded that Terry was not at



this state barred fromsuing Sears. Sears now appeals this
ruling.

Because we are unable to hold that Terry was bound by the
franchi se agreenent, we agree with and affirmthe district
court's judgnent. This does not necessarily afford much
encouragenent to Terry, however. |If Sears was unaware that Terry
intended to invest separate property in the franchise and nade no
representations to Terry individually, he had no legal right to
rely on Sears' representations. See Westcliff Co., Inc. v. Wall,
267 S. W 2d 544, 546-47 (Tex. 1954) (holding that third-party
cannot rely on representations not directed at hin); Jefnor, Inc.
v. Chicago Title Ins. Co., 839 S.W2d 161, 163-64 (Tex. Cv.

App. —Fort Worth 1992, no wit) (holding that "Foster, an outsider
to the original transaction, had no right to rely on the
statenent by McCarley to Anerifirst or to allege the statenent's
falsity as a wong to Foster"). |If Sears did know of Terry's
intent to invest separate property in the franchise, a different
picture mght be presented. See Colonial Refrigerated
Transportation, Inc., 403 F.2d 541, 549 (5th Gr. 1968)
(affirmng a fraudul ent m srepresentati on judgnent under Texas

| aw favoring a group of joint venturers, where the fraudul ent
statenent was nmade directly to one joint venturer but was
intended to influence all).

| f Sears were entitled to the burden upon Terry to raise an
issue of a legal claim as if this were an appeal from summary

judgnent, we would order dismssal on this record. That was not



the issue before the district court, nor is it the posture of the
case on this appeal.
AFFI RVED,
EDI TH H JONES, dissenting:

Unli ke ny col | eagues, | cannot conceive that M. and
Ms. Elsey, partners in marriage and de facto partners in
busi ness, ought to be allowed to sever their relationship for the
sol e purpose of seeking a jury trial on their dispute with Sears.
It is a waste of all parties' tinme and noney, not to say judicial

resources, to bifurcate this claim | respectfully dissent.



