IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8667
Conf er ence Cal endar

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
ver sus
WLLIE FLOYD M M5, JR ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 93-CR-10 (1)
 (July 19, 1994)

Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Wllie Floyd Mns, Jr., argues that the district court erred
by increasing his base offense | evel pursuant to U S. S G
8§ 3B1.1(c) for his role in the offense. He contends that the
evi dence did not support the court's finding that he was an
organi zer, | eader, manager, or supervisor of the conspiracy.

Section 3Bl.1(c) authorizes an enhancenent to a defendant's
of fense level if the defendant "was an organi zer, | eader,

manager, or supervisor in any crimnal activity . Factors
for consideration include the exercise of decision-nmaking

authority, the degree of participation in planning or organi zing

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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the offense, the recruitnment of acconplices, the clained right to
a larger share of the fruits of the crinme, and the degree of

control and authority over others. United States v. Watson, 988

F.2d 544, 550 (5th Cr. 1993), cert. denied, 114 S. C. 698

(1994); 8§ 3Bl1.1, comment (n.3).

This Court will not disturb a district court's findings with
regard to a defendant's role in a crimnal activity unless those
findings are clearly erroneous. Watson, 988 F.2d at 550. A
finding is not clearly erroneous so long as it is plausible in

light of the record read as a whole. United States v. Adans, 996

F.2d 75, 78 (5th Cr. 1993).

Testinony at M ns' sentencing hearing established that M ns
and two other individuals were distributing crack cocaine from
M ns' residence, that the two individuals received their cocai ne
fromMns, that Mns was the "connection to the distributor,” and
that Mns was the one wth the know edge of how to "re-rock" the
cocaine to nake the quantity larger. The PSR al so indicated that
M s set the price for the cocaine and received a greater share
of the profits than one of the other individuals. The district
court found that Mns "was the person in charge" and "nore
cul pabl e" than the other two individuals involved. The district
court did not clearly err by increasing Mns' offense |evel for
his role as an organi zer, |eader, nmanager, or supervisor. See

also United States v. Vaquero, 997 F.2d 78, 84 (5th Cr.), cert.

denied, 114 S.Ct. 614 (1993).
M s next argues that the district court plainly erred by

assessing two crimnal history points for his prior sentence
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pursuant to 8 4Al1.1(b). He contends that he shoul d have received
only one crimnal history point for this sentence pursuant to
8 4Al.1(c) because he had not served any tinme for the offense.
This Court reviews the district court's application of the

sentenci ng guidelines de novo. United States v. Radziercz, 7

F.3d 1193, 1195 (5th G r. 1993), cert. denied, 114 S. C. 1575

(1994).
Because M ns did not raise this issue before the district
court, it is not reviewable by this Court absent plain error.

United States v. Lopez, 923 F.2d 47, 49 (5th Cr.), cert. denied,

500 U.S. 924 (1991). " Plain error' is error which, when

exam ned in the context of the entire case, is so obvious and
substantial that failure to notice and correct it would affect
the fairness, integrity or public reputation of judicial

proceedi ngs" and constitute a m scarriage of justice. [|d. at 50;

see United States v. d ano, us __ , 113 s . 1770, 1779,

123 L. Ed. 2d 508 (1993).

In determ ning a defendant's crimnal history category,
8§ 4A1.1 directs the sentencing court to add "3 points for each
prior sentence of inprisonnment exceedi ng one year and one nonth,"
"2 points for each prior sentence of inprisonnent of at |east

sixty days not counted in (a)," and "1 point for each prior
sentence not counted in (a) or (b) . . . ." 88 4Al.1(a)-(c)
(Nov. 1992). A "prior sentence" nmeans a sentence inposed prior
to sentencing on the instant offense. 8 4Al.2, comment. (n.1).
"Sentence of inprisonnent” neans a "sentence of incarceration”

that was not suspended. 88 4Al.2(b)(1) and (2).
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To qualify as a sentence of inprisonnment, the defendant nust
have actually served a period of inprisonnment on such sentence.

8§ 4A1.2, comment. (n.2). A sentence of probation is to be
treated as a sentence under 8 4Al.1(c) "unless a condition of
probation requiring inprisonnment of at |east sixty days was

i nposed. " 1d.

Al t hough the presentence report (PSR) indicates that M ns'
probation was revoked on his prior sentence, the PSR states that
the bench warrant was still outstanding when the PSR was
prepared. Thus, there is a factual question whether M ns had
begun to serve his original sentence and whether he had served at
| east 60 days of the 365 i nposed. Because there is a factual
question whether M ns ever "actually served a period of
i npri sonment on such sentence" and thus should have received only
one crimnal history point pursuant to 8 4Al1.1(c), the error, if
any, is not "obvious" and thus not "plain." dano, 113 S. C. at
1777. M ns' counsel denonstrates, perhaps inadvertently, that
the asserted error is I ess than "obvious" by arguing that

"Presunmably [M ns] never served any tine for this offense, since

he was supposedly revoked for failing to report in Novenber and

thereafter, thus inplying he was out on probation and reporting
prior to Novenber." Blue brief, 11 (citing PSR Y 40) (enphasis
added). The district court thus did not plainly err by assessing
two crimnal history points for Mns' prior sentence pursuant to
8§ 4A1.1(b).

AFFI RVED.



