IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8654
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ALFORD RAY RI CHARDS
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. MO 93- CR-017-(2)
_ (May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Al ford Ray Richards argues that the district court erred by
departing upward in sentencing himfor his conviction for
m sprision of a fel ony.
This Court will affirma district court's sentence if "it

results froma correct application of the guidelines to factual

findings which are not clearly erroneous.” United States v.

Pi gno, 922 F.2d 1162, 1165 (5th Cr. 1991). Prior to departing
fromthe guidelines, the district court "nust find that there

exi sts an aggravating or mtigating circunstance of a kind, or to

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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a degree, not adequately taken into consideration by the
Sentenci ng Comm ssion in formulating the guidelines that should
result in a sentence different fromthat described.” 1d. at
1166-67 (internal quotations and citations omtted).

"[T] he gui deline range for m sprision does not contenpl ate
the defendant's personal guilt of the underlying offense.” |Id.
at 1167 (internal quotations and citation omtted); see also

United States v. Warters, 885 F.2d 1266, 1275 (5th Cr. 1989).

"[T] he district court nmay depart fromthe m sprision
guideline range if it nmakes a specific finding that the defendant
was guilty of the underlying offense.” Pigno, 922 F.2d at 1167.

The district court stated that it was departing upward based
on Richards's participation in the underlying offense of
transporting goods by fraud as reflected in the presentence
i nvestigation report. Richards admtted during the presentence
i nvestigation that he sold and transported a vehicle to
California for which he did not possess the title. Therefore,
there is reliable evidence to support the district court's
finding that R chards participated in the underlying offense.

The district court nust also determ ne the applicable
gui deline range for the underlying offense to provide an
appropriate bench mark agai nst which to judge the reasonabl eness
of the sentence. Pigno, 922 F.2d at 1167. The district court
properly calculated the offense | evel for the underlying offense
of transporting goods by fraud, considered the offense |evel for
the m sprision offense, and i nposed a reasonable sentence within

the I ower guideline range for the underlying offense. See
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US S G 8 2Bl.1;, § 2X4.1(a). The district court's upward
departure was based on a proper application of the guidelines and
factual findings that are not clearly erroneous.
Thi s appeal borders on being frivolous. W caution counsel.
Counsel is subject to sanctions. Counsel has no duty to bring

frivol ous appeals; the opposite is true. See United States v.

Bur | eson, F. 3d , (5th Gr. My 18, 1994, No. 93-2619).

AFFI RVED.



