UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-8645
Summary Cal endar

FREDERI CK C. FERM N
Pl ai ntiff-Appellant,

ver sus
NATI ONAL HOVE LI FE ASSURANCE

COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(SA 93 CA 280)

( January 14, 1994 )

Before JOLLY, WENER, and Emlio M GARZA, Crcuit Judges.
PER CURI AM *

Pro se Plaintiff-Appellant Frederick Fermin appeals the
district court's grant of summary judgnent in favor of his insurer,

Def endant - Appel | ee Nati onal Hone Li fe Assurance Conpany, di sm ssing

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



his various cl ai ns agai nst National Honme for deprivation of civil
rights and fraud arising out of the denial of <clains for
hospitalization benefits, and that court's Rule 11 sanction of
Fermin. As we agree with the district court that the conplaint in
the underlying litigation alleged clains that had been raised or
shoul d have been raised in Fermn's earlier suit against National
Honme, we conclude that such clains are barred by res judicata. W
likewise find no abuse of discretion in the district court's
inposition of Rule 11 sanctions against Fermn. We therefore
dismss Fermn's appeal as frivolous, and assess double costs
against Fermn under Fifth Grcuit Rule 38.
I
FACTS AND PROCEEDI NGS

Fermin filed a diversity conplaint for damages based on bad
faith against National Honme in federal court in Austin, Texas in
January 1992 (the Austin case).! He alleged various causes of
actionsQunder Texas | awsQari sing fromNational Hone's denial of his
clains for benefits under hospitalization indemity certificates
i ssued to himby National Home.2? National Hone noved for summary
judgnent in Septenber 1992. Subsequently, and four nonths after a
court-inposed deadline for the anendnent of pleadings, Fermn filed

a notion for leave to have the pending litigation tried under

Fermin is a Texas resident; National Honme is a M ssour
i nsurance conpany with its principal place of business in
Pennsyl vania. The anount in controversy exceeded $50, 000.

2Fermi n argued that he was entitled to hospitalization
benefits for treatnment of alcoholism but the policy specifically
excl uded hospitalization charges incurred for such treatnent.
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M ssouri and federal statutes. That notion was denied. The Austin
court then granted National Hone's summary judgnent notion, from
whi ch Ferm n appealed. This court affirnmed in March 1993.

In April 1993, Fermn again filed suit agai nst National Hone,
this time in San Antonio (the San Antoni o case). His conplaint was
based on fraud under M ssouri |aw and deprivation of civil rights
and federal |aw. He again sought damages for the denial of clains
for hospitalization benefits that he all eges are due hi munder the
sane National Hone certificates which were the subject of the
Austin case. Nat i onal Hone noved for summary judgnent, arguing
that Fermin's present clains are barred by the doctrine of res
judicata. The district court agreed, and granted the notion. The
district court also sanctioned Fermn under Rule 11 for filing a
conpl ai nt based on clains that are clearly barred by res judicata.
Fermin was ordered to pay $5,924.04 to National Hone Life in
reasonabl e expenses and attorney's fees incurred as a result of the
filing of the second conplaint. Fermn appeals the district
court's grant of National Hone's notion for sunmary judgnent and

for Rule 11 sanctions.?

SFermin al so conplains that the district court failed to
take any official action on three notions filed by him As the
court properly dism ssed his conplaint on res judicata grounds,

t hose notions were noot and need not have been addressed.

Additionally, Fermn assigns as error the district court's
denial of his notion for sanctions based on perjury. Even if we
were to assune that a sanction could be inposed for perjury in
answers to interrogatories, we find no support in the record for
Fermin's perjury claim
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ANALYSI S

A. Sunmmary Judgnent

W review the district court's grant or denial of summary
j udgnent de novo, "review ng the record under the sane standards
whi ch guided the district court."* Summary judgnent is proper when
no genui ne issue of material fact exists that would necessitate a
trial.® |In determning on appeal whether the grant of a sunmary
j udgnent was proper, all fact questions are viewed in the |ight
nost favorable to the nonnpbvant.® Questions of |aw are always
deci ded de novo.’

Fermin's clains in the San Antoni o case are clearly barred by
the doctrine of res judicata. Ferm n does not dispute that (1) the
parties were identical in the Austin and San Antoni o cases, (2) the
prior judgnent was rendered by a court of conpetent jurisdiction,
and (3) the Austin case was resolved by a final judgnent on the
neritssQa summary judgnent.® Fermn disputes whether the "sane

cause of action" was involved in both cases, ® and whet her Nati onal

‘Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir.
1988) .

*Celotex Corp v. Catrett, 477 U S. 317, 323-25, 106 S. C
2548, 2552-54, 91 L. Ed. 2d 265 (1986); see FeEb. R Qv. P. 56(c).

®WAl ker, 853 F.2d at 358.

I'd.; Calpetco 1981 v. Marshall Exploration, Inc., 989 F.2d
1408, 1413 (5th G r. 1993).

8See Nilsen v. City of Mdss Point, 701 F.2d 556, 559 (5th
Cr. 1983) (en banc).
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Hone is entitled to raise res judicata as a defense in bar to his
second suit.

First, Ferm n argues that because the San Antoni o case raises
one nore claimthan the four raised in the Austin case, and the
clainms are based on M ssouri and federal |awrather than Texas | aw,
the requirenent that the sanme cause of action be involved is not
nmet . Fermin's argunent is flawed. The law is settled that res
judicata extends to "matters that should have been raised in the
earlier suit as well as those that were."®® Cains are part of the
sane cause of action if they arise out of the sane transaction, or
the sane operative nucleus of fact, wunderlying the earlier
l[itigation.' Such clains are barred by res judicata, assuning, as
inthis case, that the other elenents of res judicata are net. As
Fermn's clains in both suits arise out of the denial of
hospitalization benefits under indemity certificates issued by
Nati onal Honme, the requirenent that the sane cause of action be
involved is clearly net.

Second, Ferm n argues that National Hone has "uncl ean hands"
and is therefore not entitled to raise res judicata as a defense to
his suit. But National Hone did not cause Fermin to omt fromthe
Austin case the clains he |ater asserted in the San Antoni o case.
It was Fermn's own error, and not any fraud, deception, or

wrongful conduct on National Honme's part, that caused himto omt

In re Air Crash at Dallas/Fort Worth Airport, 861 F.2d
814, 816 (5th Cr. 1988) (internal quotations omtted).
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cl ai ns under M ssouri and federal lawin the Austin case.® Fermn
coul d have asserted such clains if they had been tinely raised.

B. Rul e 11 Sancti ons

We apply an abuse of discretion standard in our review of a
district court's deternmination that a party has violated Rule 11.13
The court is vested with discretion to determne the type and
amount of sanctions once a Rule 11 violation has been found.

W likewse find no error in the district court's grant of
National Hone's notion for sanctions. Fermn's persistence in
litigating this |lawsuit, even after he was put on notice that res
judicata barred his lawsuit, clearly violates Rule 11.% |nposition
of sanctions is mandatory once a Rule 11 sanction is found.1®
Ferm n's appearance pro se does not affect the applicability of

Rule 11. W find that the award of $5,924.04 in expenses and

12Gee McCarty v. First of Georqgia Ins. Co., 713 F.2d 6009,
612-13 (10th G r. 1983).

13Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 405, 110 S
Ct. 2447, 2461, 110 L. Ed. 2d 359 (1990).

4Jenni ngs v. Joshua | ndep. School Dist., 948 F.2d 194, 198
(5th Gr. 1991), cert. denied, uU. S , 112 S. C. 2303, 119
L. Ed. 2d 226 (1992).

1SRobi nson v. National Cash Register Co., 808 F.2d 1119,
1131 (5th Gr. 1987). An award of attorney's fees to defendants
that were forced to respond to clains which were barred by res
judicata as a sanction against plaintiffs is not wthout
precedent. See Nothwang v. Payless Drug Stores Northwest, |Inc.
139 F.R D. 675, 676 (D. O. 1991).

%1 d. at 1130.

17See Busi ness @uides, Inc. v. Chromatic Conmuncati ons
Enter., Inc., 498 U. S. 533, 551, 111 S. C. 922, 933, 112 L. Ed.
2d 1140 (1991); Hoover v. Gershman Inv. Corp., 774 F. Supp. 60,
64-65 (D. Mass. 1991).




attorney's fees is reasonable.'® W therefore conclude that the
district court did not abuse its discretion inits inposition
of sanctions against Ferm n under Rule 11

The district court's opinion nore than adequately addressed
and di sposed of these issues. Fermn's appeal in the face of that
opinion is frivol ous. W can add nothing to the correct and
conprehensive analysis of this case contained in the district
court's opinion. Instead of witing separately, then, we adopt the
reasoni ng, findings, and concl usi ons expressed therein, incorporate
it by reference, and annex a copy hereto.

1]
CONCLUSI ON

Fermin's argunment that his clains are not barred by res
judicata has no arguable basis in law or in fact and is thus
frivolous.® G ven the obvious application of the doctrinesQand
notice to Fermn that the doctrine applied to bar his clainssqthe
district court did not abuse its discretion in awardi ng to Nati onal
Honme its reasonable expenses and attorney's fees incurred as a
result of the filing of the second conplaint by Fermn. e
therefore dism ss Ferm n's appeal as frivol ous and award, and order
Ferm n to pay, double costs under Fifth Crcuit Rule 38 to Nati onal
Hone Life.
DI SM SSED, wi th Sancti ons.

¥Under Thomas v. Capital Sec. Svcs. Inc., 836 F.2d 866,
878-79 (5th Gr. 1988) (en banc), the expenses rei nbursed nust be
reasonabl e.

19GSee 5THAQR R 42.2.






