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Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Co- def endants Bruce Marlin Chavez and Jesus Geardo Leon-
Enri quez each appeals his judgnent of conviction and sentence

rendered by the district court. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



A. Fact ual Backqgr ound

I n Novenber 1991, Juan Cardenas (Juan) contacted the Drug
Enf orcenment Agency (DEA) in El Paso, Texas, agreeing to becone a
confidential informant. As a result, the DEA began an
i nvestigation of his half-brother, Ranon Abel Cardenas-Hernandez
(Ramon), and others with whom Juan had been admittedly invol ved
in drug trafficking. As part of their investigation, DEA agents
rented a warehouse in El Paso to use to store cocai ne received
f rom Ranon.

In June 1992, Juan notified DEA agents that Ranon, Jorge

Ber nudez- Casas (Bernudez-Casas), and Jose Garcia (Garcia) were
preparing to transport cocaine fromEl Paso to California. On
June 23, 1992, Bernudez-Casas and Garcia transported 200
kil ograns of cocaine to the El Paso warehouse, where Juan
assisted then in secreting the cocaine in barrels of oil. After
Ber nudez- Casas and Garcia |eft, Juan contacted Ranon and told him
that the cocai ne shipnment was ready to go. The next day, Juan, a
DEA agent, and a cooperating truck driver | oaded the barrels onto
a tractor-trailer and transported themto California, where they
were delivered to Ranon

On July 29, 1992, Juan notified DEA agents that Ranon and
Ber nudez- Casas were preparing to receive 250 kil ograns of cocai ne
fromGarcia and to transport it to California. The next day, DEA
Agent Sal Martinez, working undercover, picked up Juan and

Ber nudez-Casas in a van, and all three nen proceeded to a "stash"



house in El Paso that belonged to Garcia. They drove into the
garage and | oaded approxi mately 192 bundl es of cocaine into the
van. They then drove to the warehouse where they unl oaded the
cocai ne and secreted it in barrels of oil. Later that day, the
three nmen picked up nore cocaine from@Garcia's house and fromthe
resi dence of Bruce Marlin Chavez (Chavez), another "stash" house,
before taking it to the warehouse and al so secreting it in
barrels of oil.

I n Septenber 1992, Dennis Haught (Haught), Garcia's brother-
i n-law who was responsi ble for coordinating the "stash" houses,
foll owed Jesus CGeardo Leon-Enriquez (Leon-Enriquez) and anot her
man to Leon-Enriquez's house, where Haught received a box
contai ni ng cocai ne from Leon-Enriquez. On QOctober 28, 1992,
Haught and Bernudez- Casas returned to Leon-Enriquez's house where
they picked up two nore boxes containing cocaine from Leon-
Enriquez. They then took these two boxes to Chavez's house and
attenpted to conceal themin a secret conpartnent in the
Vol kswagen they were driving. Wen they had difficulty with the
secret conpartnent, Chavez left to purchase cenent to glue the
carpeting over the secret conpartnent. After the cenent proved
of no use, they left the boxes in Chavez's garage with Chavez's
perm ssion. Later that day DEA agents searched Chavez's house
and sei zed the cocaine. They al so searched Leon-Enriquez's house
and seized | arge suns of noney, a small quantity of cocai ne, and

ot her drug paraphernali a.



B. Procedural History

On Novenber 17, 1992, a grand jury returned an indictnment
agai nst Chavez and Leon-Enriquez, along with others who are not
parties to this appeal, for federal drug violations. A four-
count superseding indictnent issued on Decenber 15, 1992,
specifically charging Chavez and Leon-Enriquez with conspiracy to
possess with the intent to distribute cocaine, in violation of 21
U S C 88 846 and 841(a)(1) (Count 1), and with possession with
intent to distribute cocaine on Cctober 28, 1992, in violation of
21 U S C 8§ 841(a)(1) (Count 1V). In addition, Chavez was
charged with possession with the intent to distribute cocaine on
July 30, 1992, in violation of 21 U S.C. § 841(a)(1l) (Count I11).

Trial was held in the United States District Court for the
Western District of Texas, and a jury convicted Chavez on Counts
| and IV, and Leon-Enriquez on Count |V. The court then
sentenced Chavez to 121 nonths inprisonnment on each count to run
concurrently, a five-year termof supervised rel ease on each
count to run concurrently, and a special assessnent of $100. The
court al so sentenced Leon-Enriquez to 121 nonths inprisonnent, a
five-year term of supervised rel ease, and a special assessnent of

$50. Chavez and Leon-Enri quez now appeal .

.
Chavez contends that the remarks made by the prosecutor

during cross-exam nation and cl osing argunent constitute a



violation of his right to a fair trial under Doyle v. Chio, 426

U S 610 (1976). W disagree.

During the trial, Chavez testified on his own behalf. He
testified that undercover DEA agent Martinez had conme to his door
wWth a suitcase, saying "I got you a suitcase. | picked it up
It was full of cocaine." He also testified that he had thought
that Martinez was nerely bringing himthis suitcase, which
bel onged to a friend of Garcia and which he had asked Garcia to
borrow for a trip he was taking, on Garcia's instructions. Wen
gquestioned about the ensuing conversation between himand
Martinez concerning cocaine, he testified that he had "gone
al ong" and participated in the conversation "to play detective"
because he had suspected Garcia of drug dealing for sone tine.

At the time of his arrest, Chavez did not relate to the
arresting officers what he testified to at trial. Instead,
Chavez only comented by asking why he was being arrested and
denyi ng any know edge of narcotics trafficking.

Chavez now objects to the follow ng di scussion during cross-
exam nati on

PROSECUTOR: Now, after you were arrested, M. Chavez--

Well, the story that you' ve told today, this is the first

time you've told the story, is that correct, other than
maybe your attorney?

CHAVEZ: Yes, sir.

PROSECUTOR: Al right. You saw [ DEA agent] Martinez the
ni ght you were arrested, is that right?

CHAVEZ: Yes, sir.

PROSECUTOR: Did you recogni ze hinf



CHAVEZ: Yeah, | think | did.

PROSECUTOR: Did you say anything to himconcerning this

conversation? Did he talk to you about this conversation?
CHAVEZ: Yes, he did.

FRCSECUTCR: And did you renenber the conversation at that
i me~

CHAVEZ: He told ne sonethi ng about - -

THE COURT: Hi s question was, did you renenber the

conversation at that tine?

CHAVEZ: No.

Chavez al so objects to the followi ng statenent during the
prosecutor's closing argunent:

Finally, |adies and gentl enen, when you | ook at everything

in this case, consider when he was arrested, . . . none of

this, none of what you heard fromthe w tness stand ever got
told to the police that day. None of that explanation
because it didn't happen. You |look at the |aw, you | ook at
the evidence and you | ook at your comon sense. These two
guys are guilty. It's your duty to find themguilty.
Chavez thus contends that the prosecutor directly commented on
his right to remain silent in violation of Doyle.

In Doyle, the Suprene Court held that the Due Process C ause
prohi bits inpeachnment of a defendant's excul patory story at trial
by using the defendant's inmedi ate post-arrest, post-Mranda?
warni ngs silence. Doyle, 426 U S. at 619. Coments such as
Chavez's, i.e., that he had no know edge of drug trafficking,

have been treated as being tantanmount to "silence." See United

States v. Laury, 985 F.2d 1293, 1302 n.7 (5th Cr. 1993).

Al t hough virtually any remarks by a prosecutor concerning such

! Mranda v. Arizona, 384 U S. 436 (1986).
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"silence" wll constitute a Doyle violation, those remarks nust
be evaluated in context. "A prosecutor's . . . remarks
constitute comment on a defendant's silence if the manifest
intent was to comment on the defendant's silence, or if the
character of the remark was such that the jury would naturally

and necessarily so construe the remark." United States v.

Carter, 953 F.2d 1449, 1464 (5th Cr.), cert. denied, 112 S. C

2980 (1992). The manifest intent of the prosecutor's remarks in
the instant case, particularly those nmade during cl osing
argunent, was to suggest that Chavez's explanation at trial was a
recently fabricated excul patory story. Hence, those renmarks
constituted coment on Chavez's silence, and a Doyle violation

occurred. See id.;: Laury, 985 F.2d at 1303.

W normally review a Doyle violation for harnm ess error.
Laury, 985 F.2d at 1304. Because Chavez failed to object at
trial to the prosecutor's remarks, however, we review the Doyle
violation for plain error. 1d. at 1304. "Plain error is error
so great that it cannot be cured at trial; the error nust be
obvi ous, substantial, and so basic and prejudicial that the
resulting trial |lacks the fundanental elenents of justice." [|d.
(internal quotations and citations omtted). This court wll
reverse only to prevent a grave mscarriage of justice. |1d.

The evidence at trial showed that Chavez's house was used as
a "stash" house. In July 1992, Juan, DEA agent Martinez, and
Ber nudez- Casas went to Chavez's house to pick up a suitcase with

24 kil ograns of cocaine. The suitcase had a |luggage tag with



Chavez's nanme and address. In Cctober 1992, Haught and Bernudez-
Casas went to Chavez's house to | oad cocai ne, which they had

pi cked up from Leon-Enriquez, in a secret conpartnent in the

Vol kswagen being used to transport the cocai ne. Because Haught
and Bernudez-Casas had difficulty with the secret conpartnent,
Chavez purchased cenent to glue the carpet down over the secret
conpartnent. Chavez then permtted themto store cocaine in his
garage after they were unsuccessful in concealing it in the
secret conpartnent. During the consensual search of Chavez's
house, DEA agents seized 28 kil ograns of cocai ne.

Consi dering the evidence introduced at trial, we conclude
that the prosecutor's error was not so substantial or prejudicial
that Chavez's trial |acked the fundanental elenents of justice.
See Laury, 985 F.2d at 1304. Hence, the prosecutor's coments

did not constitute plain error.

L1,

Leon- Enri quez argues that the trial court erred in finding
that there was sufficient evidence to support his conviction and
thus in denying his notion for judgnent of acquittal. W
di sagr ee.

This court reviews the district court's denial of a notion

for judgnent of acquittal de novo. United States v. Restrepo,
994 F.2d 173, 182 (5th CGr. 1993). On a sufficiency of the
evi dence chal | enge, we consider the evidence in the |ight nobst

favorable to the governnent, including all reasonabl e inferences



that can be drawn fromthe evi dence. United States v. Pigrum

922 F.2d 249, 253 (5th Cr.), cert. denied, 111 S. C. 2064

(1991). The test is not whether the evidence excludes every
reasonabl e hypot hesis of innocence or is wholly inconsistent with
every concl usion except that of guilt, but whether a reasonabl e
trier of fact could find that the evidence establishes guilt
beyond a reasonable doubt. [d. The jury is the final arbiter of
the weight of the evidence and the credibility of the w tnesses.
Restrepo, 994 F.2d at 182.

Leon- Enri quez argues that the evidence does not support his
"know ng" possession of cocaine. He specifically contends that
the governnent failed to prove his "know edge" of the contraband
contai ned i n boxes he handled or carri ed.

To establish an offense under 21 U S.C. § 841(a)(1l), the
gover nnent nust prove that the defendant had know ng possessi on
of the illicit substance with intent to distribute. United

States v. Cardenas, 9 F.3d 1139, 1158 (5th Cr. 1993); United

States v. Miunoz, 957 F.2d 171, 174 (5th Cr.), cert. denied, 113

S. . 332 (1992). The elenents of the offense may be proven by
circunstantial evidence alone. Cardenas, 9 F.3d at 1158.
Possessi on may be actual or constructive and nmay be joint anpong

several defendants. Id. This court has defined "constructive

possessi on" as t he know ng exercise of, or the know ng power or

right to exercise dom nion and control over the proscribed

subst ance. ld. (quoting United States v. Mdlinar-Apodaca, 889

F.2d 1417, 1423 (5th Gir. 1989)).



The evidence at trial established that during a valid search
of Leon-Enriquez's house, DEA agents seized fromthe naster
bedroom a bl ack briefcase containing $2,100 and a vial of
cocai ne, a shoebox containing $11,670 and a small digital scale,
a set of triple-beamscales, and a bottle of Inositol--a non-
controll ed substance that can be used to dilute cocaine. The
agents al so seized a Tenecia Mdel 1479 scale with trace anounts
of a white powdery substance froma hall bathroom and an
Accuwei gh scale fromthe garage. The agents also found a snal
not ebook wi th nanes and prices such as $45 and $60 |isted next to
t he nanes. The notebook was not seized, however, because the
warrant did not permt the agents to seize "docunents."” One of
the DEA agents testified at trial that the itens found in Leon-
Enriquez's house were consistent with sonmeone in the househol d
selling cocaine or other controll ed substances at the street
| evel .

Haught testified that in Septenber 1992 when he conpl ai ned
to Garcia that he was not being paid for his role in the
organi zation, he was told to neet wwth a man at a Taco Cabana on
the east side of EIl Paso. Once there, two nen--one of whom was
Leon- Enri quez--got his attention, and he followed themto Leon-
Enriquez's residence. Leon-Enriquez and the other nman then got
out of the car and went into the garage, returning with a box
that contained 16 kil ograns of cocai ne which they gave to Haught.

Haught also testified that on October 28, 1992, he and Bernudez-
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Casas returned to Leon-Enriquez's house and that Leon-Enri quez
gave them two boxes of cocai ne.

Fromthis evidence, viewed in the light nost favorable to
the jury verdict, the jury could have reasonably concl uded t hat
Leon- Enri quez know ngly possessed cocaine with intent to
distribute. The district court thus did not err in denying Leon-

Enriquez's notion for judgnent of acquittal.

| V.
For the foregoing reasons, we AFFIRM the district court's
j udgnent of conviction and sentence as to each Chavez and Leon-

Rodr i guez.
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