IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8642
(Summary Cal endar)

EDWARD REI MVER,
Pl ai ntiff-Appellee,

ver sus

PAUL HASTI NGS, ET AL.,

Def endant s,
PAUL HASTI NGS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-90- CA- 294- SO)

(July 19, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM ~

In this civil rights action filed by an inmate of the Hays

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



County (Texas) Jail, inplicating availability of reading materi al,
Def endant - Appel | ant Paul Hastings, Sheriff of Hays County, Texas,
appeal s the order of the magi strate judge nmandati ng broader access
to such materials. For the reasons set forth below, we affirm
I
FACTS AND PROCEEDI NGS

Rei mer, individually and as representative of the class of al
inmates of the Hays County Jail, instituted this 8§ 1983 civi
rights suit against officials of the Hays County Sheriff's
Departnent. The original defendants were Sheriff Hastings and Rod
Ellis, a fornmer jail admnistrator who is no longer a party.
Additionally, Larry Haynes, a jail admnistrator, was naned in
Rei ner' s Anmended Conpl ai nt as a defendant but was not served with
the conplaint. Thus Sheriff Hastings, in his individual and
official capacities, is the sole defendant on appeal.

Reinmer alleged that his rights were violated when jai

officials denied his requests for the San Antoni o Express News

newspaper, Sports Illustrated magazi ne, and materials he needed to

participate in a correspondence course. Rei mer alleged that
defendant Ellis issued a nenorandumthat banned the recei pt by al
pri soners of nmagazi nes, books, and other printed materials with the
exception of legal, religious, and famly mail.

Jail policy permtted inmates to read nagazines inthe library
but not intheir cells. There, the inmates were all owed to receive
only legal and famly mail, |egal papers, educational materials

(excl udi ng hard-cover books), and other paper products, including



soft-cover books, note pads, and toilet paper. Newspapers were
considered fire hazards and therefore were not allowed.® Neither
were hard-cover books allowed in the cells due to the risk that
i nmat es woul d make weapons of them but such books could be read in
t he Resource Center.

The magistrate judge held an evidentiary hearing on class
certification and injunctive relief. He recomended a prelimnary
injunction "requiring the defendants to file with the Cerk of the
Court . . . a docunent setting out in detail a new policy and
procedure granting daily access to newspapers for all inmates and

requiring the defendants to inplenent that policy within
thirty (30) days of the date of the Court's Injunction Order." The
district court certified the class of plaintiffs "for purposes of
injunctive relief only," and granted the plaintiff's notion for a
prelimnary injunction ordering defendants to file "a detail ed new
policy and procedure granting daily access to newspapers . . . ."
Subsequently, the defendants filed a Plan to Provi de Newspapers to
| nmat es at Hays County Jail.

The parties consented to a trial by the nmagistrate judge
after which the defendants filed a Policy Proposed by Defense for
| nmat es'’ Access to Newspapers, Magazi nes, and Educati ona
Materials. In response, Reiner filed Plaintiff's Proposed Prison
Pol i cy.

The magistrate judge issued an order granting injunctive

! In response to a prelimnary injunction order, newspapers
have been being provided to the inmates, but not in their cells.
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relief that provided:
. MAGAZI NES

: [I]nmates should . . . be allowed
to subscribe fo one magazi ne of their choice,
at their own expense, to be kept in t hei r
cells and disposed of as each new issue is
recei ved.

I'1. NEWSPAPERS

. Inmates should additionally be
al l owed to subscri be, at their own expense, to
one newspaper of their choice and allowed to
keep said paper in their cell for the day of
publication, but disposed of upon the arrival
of the next issue.

I11. EDUCATI ONAL MATERI ALS

.. [lI]nmates should be allowed to
recei ve educational naterial directly from a
publisher or an educational I nstitution
Should only a hard back [sic] book be
avail able, the inmate should be allowed only
one such book in his cell which pertains to
the course he is pursuing.

V. BOCKS
The pr esent j ail policy on t he
di stribution and use of books is proper and

adequat e.
Sheriff Hastings tinely appealed this order.
I
ANALYSI S
Sheriff Hastings contends that the magi strate judge's order is
contrary to the district court's order because the latter required

defendants to submt a policy "granting daily access to newspapers

for all Hays County Inmates." (enphasis added). He argues that,
as the district court's order does not nention nmagazi nes and books
but only newspapers, the nmagistrate judge erred in mandating that
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i nmates be allowed to keep nmagazi nes and books in their cells.
Sheriff Hastings argues further that the magistrate judge
shoul d have adopted the defendants' proposed policies on reading
materi al s because: "(A) Those policies were and are adequate; and
(B) There is no real evidence that they are not adequate; and
(C They satisfy, if not nore than satisfy, basic constitutiona
requi renents.” He insists that the policy "is designed to prevent
fires and the manufacture of weapons from books, concerns which
reasonably relate to legitimate penol ogi cal objectives, including
t he preservation of order, discipline, and institutional security."
The decision to grant or deny an injunction rests within the
sound discretion of the court, and its decision wll not be
di sturbed unless there has been a clear abuse of discretion.

United States v. Board of Educ., 332 F.2d 40, 46 (5th Cr. 1964).

Sheriff Hastings provides no authority for his argunent that an
order providing permanent injunctive relief should not exceed the
scope of a prelimnary injunction. Mbreover, the nmagistrate judge,
prior to issuing his order, instructed the parties to "continue to
negotiate and work together in developing an agreed policy for
i nmat es' access to mnmamgazi nes, newspapers, and education [sic]

materials,” and stated "in the event that the parties are unable to
agree, that each party submt to the Court . . . their [sic]
separate proposed agreed policy for inmates' access to nagazi nes,
newspapers, and educational materials for inplenentation at the
Hays County Jail for the Court's consideration." The scope of

relief granted was within that sought by the conplaint, and the



consent to trial by magistrate judge was not limted to specific
clains. Sheriff Hastings' argunent that the nmagi strate judge erred
in fashioning an order that went beyond the scope of the district
court's order is without nerit.

Sheriff Hastings al so contends that the nagi strate judge erred
in disregarding the fire and security risks created by magazi nes
and books. He states that it is undisputed that seven major fires
occurred at the jail during a three-nonth period, and that all were
started by i nmates burni ng newspapers. (W note that all of these
fires occurred in the old (now cl osed) Hays County Jail; not in the
new jail in which the i nmates are now housed.)

Absent inconsistency with a "legitimate jail function," an
i nmate may not be deprived of access to newspapers and nagazi nes.

See Mann v. Smth, 796 F.2d 79, 83 (5th Cr. 1986). "[A] prison

inmate retains those First Anmendnent rights that are not
i nconsistent with his status as a prisoner or with the legitinate
penol ogi cal objectives of the correction system" Pell .
Procunier, 417 U. S. 817, 822, 94 S.Ct. 2800, 41 L. Ed. 2d 495 (1974).
A jail regulation that inpinges on inmates' constitutional rights
is valid if it is reasonably related to legitimte penol ogica

i nterests. Thor nburgh v. Abbott, 490 U. S. 401, 404, 109 S. C.

1874, 104 L.Ed.2d 459 (1989); Turner v. Safely, 482 U S. 78, 89,

107 S.Ct. 2254, 96 L.Ed.2d 64 (1987). An infringenent on an
inmate's constitutional rights nust be "evaluated in light of the
central obj ective of prison adm nistration, saf eguar di ng

institutional security."” Bell v. Wlfish, 441 U S. 520, 547,




99 S.Ct. 1861, 60 L.Ed.2d 447 (1979).
In Mann, we reversed a district court's ruling that a jail's
policy of banning newspapers and nmagazines served a legitimte

purpose. Mann v. Smth, 796 F.2d at 83. There, as in the instant

case, fire prevention was the justification offered by the
officials for the ban on such reading materials. 1d. at 82. W
held that a "ban on newspapers and nmagazi nes nust be struck down
under the first anmendnent iif it represents an " exaggerated
response' by jail officials to the legitimate need to " preserve
internal order and discipline and to nmaintain institutiona

security.'" 1d. at 82 (citing Bell, 441 U S. at 547-48).

When the "patently underinclusive nature of the regul ation”

suggests that an exclusion represents an exaggerated response, the

excl usion must be struck down under the First Amendnment. |1d. at
82. In Mann, "the inmates were permtted to have softcover books"
and "witing paper and toilet paper were freely available.” |d.

In the instant case, Hays County inmates are allowed to have
paper book books, toilet tissue, and witing pads in their cells;
they are not, however, allowed to have magazi nes, newspapers, or
har dback books. This suggests that the exclusion of the reading
material s constitutes an "exaggerated response" that nust be struck
down under the First Amendnent.

Sheri ff Hastings mai ntains that hardback books are not all owed
in the jail due to the risk that the inmates will fashion the
bi nders of the books into weapons. He offered no evidence that the

fashioning of weapons from books was a real concern or that



har dback books provide better material for making weapons than
other materials available to inmates, such as witing pads or
paper back books. The only testinony of a specific nature was that
kni ves and razor bl ades had been inserted into hard-cover books.
The Seventh Crcuit has held that hardback books could not be
excl uded as potential projectiles where ot her objects such as shoes

could "just as easily . . . cause injury to guards

Kincaid v. Rusk, 670 F.2d 737, 744 (7th Cr. 1982). The magistrate

j udge di d not abuse his discretionin ordering that "i nmates should
be allowed to receive educational material directly from a
publ i sher or an educational institution. Should only a hardback
book be avail able, the inmate shoul d be all owed only one such book
in his cell which pertains to the course he is pursuing."”

Finally, Sheriff Hastings' contention that there was no proof
of an unconstitutional policy set by himas chief policymaker for
| aw enforcenent matters in Hays County | acks nerit. As the Sheriff
of Hays County, he was the county's final policynmaker in the area

of law enforcenent. See Turner v. Upton County, 915 F.2d 133, 136

(5th Gir. 1990), cert. denied, 498 U S. 1069 (1991).

Fi nding no reversi ble error, the order of the magi strate judge
isin all respects

AFFI RVED.



