IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8641
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERTO BARRI OS- MARQUEZ

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. P-93-CR-044-01
_ (November 15, 1994)

Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

Mar quez appeal s his conviction, arguing that the
Governnent's trial evidence that he possessed 86 pounds of
cocai ne was insufficient to convict himof possession of nore
than 5 kilograns w thout proof of proper weight conversion. The
parties stipulated at trial that the substance seized from
appel l ant was "about" 86 pounds of cocaine. The Governnent did

not offer any evidence of weight conversion from pounds to

kil ograns.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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The el enments of a violation of 21 U S.C. § 841(a) are
(1) knowi ng, (2) possession, (3) with intent to distribute.

United States v. Miunoz, 957 F.2d 171, 174 (5th Gr.), cert.

denied, 113 S. . 332 (1992). The quantity of drugs
attributable to a defendant is a sentencing issue, necessary only
to calculate a base offense level, rather than an el enent of the

offense. United States v. Smth, 13 F.3d 860, 864 (5th Cr.),

cert. denied, 114 S. C. 2151 (1994). Because the quantity of

drugs alleged in the indictnent is not an elenent of the all eged
of fense, Marquez' argunent fails. See Smth, 13 F.3d at 864.
AFFI RVED.



