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PER CURI AM ~

In this products liability case arising from the autonobile
accident in which the plaintiffs' daughter was killed, Plaintiffs-

Appel l ants Charles Short, Sr., and his wife, Patricia Loretta Short

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



(collectively, Plaintiffs or the Shorts), appeal the district
court's deni al of several of Plaintiffs' interlocutory notions, its
grant of Defendant-Appellee Ford Motor Co.'s Mdtion to Reconsider
Plaintiffs' Request for Leave to File Plaintiffs' Second Anended
Conplaint, and its grant of Ford's Mdtion for Summary Judgnent.
Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Patricia Lynn Short (Ms. Short) was killed in a one-car
acci dent when her vehicle, a Ford Bronco Il, overturned severa
times. The instant action was initiated by Ms. Short's parents,
Plaintiffs herein.

The sunmary judgnent proof presented by Ford establishes that
the vehicle in question is a 1984 Ford Bronco IlI. M. Short was
the third owner of the vehicle; he bought it from Frontier Ford
Sales, Inc. (Frontier) in May 1989. The follow ng year M. Short
transferred title to the vehicle to Ms. Short. During avisit with
her parents while she was hone from school in late May 1990, M.
Short apparently conpl ained of handling problens with the Bronco.
The vehicle was taken to Frontier for repairs on May 30. The work
order included the notation, "steering |oose."

Ms. Short picked up the Bronco fromFrontier on Tuesday, June
5, 1990, six days after it had been taken in for repairs. That
sane day, she began her trip back to school in the Bronco,
traveling from Houston to Dallas. The day was clear and sunny.

Sonetine after 6:00 p.m, she stopped at an Exxon station in



Buf fal o, Texas. When she left the station, M. Short did not
return to Interstate 45, but continued northward on the service
r oad. One mle north of Buffalo, M. Short apparently m ssed a
right-hand curve in the road and crossed into the sout hbound | ane.
The Bronco left the roadway on the southbound side; M. Short
presumably jerked the wheel to the right in an effort to get the
vehi cl e back on the road, and al so applied her brakes. The Bronco
then rolled over approximtely five tinmes, |anding upside down.
Ms. Short was ejected from the vehicle and died at the scene
There were no witnesses to the accident.

The investigating officer indicated that several factors
contributed to the weck, including excess speed, unfamliarity
wth the terrain, inproper off-road recovery, and alcoho
consunption. The officer estimated that Ms. Short was travelling
between 60 to 70 mles per hour. The posted speed Iimt on the
service road was 45 mles per hour; at the curve, it was 35 mp. h.
Ms. Short was not wearing a seat belt. Additionally, she had a
bl ood al cohol level of 0.05. An ice chest containing a capped but
broken bottle of Hei neken beer was discovered in the weckage of
the Bronco, and two enpty, uncapped Heineken bottles were
di scovered beside the vehicle. The officer further indicated that
he had noticed no nechanical problenms with the vehicle that would
have contributed to the w eck.

After the accident, the vehicle was stored in Buffalo at
dick's Autonotive, a wecker yard owned by M chael dick. Wthin

a week after the accident, M. Short, along with his attorney,



viewed the vehicle at dick's Autonotive. Plaintiffs never hired
an expert, a nechanic, or anyone else to view or to exam ne the
vehicle. dick's Autonotive stored the Bronco for approxinmtely
240 days. Despite repeated requests for paynent, Plaintiffs fail ed
to secure the continued storage of the Bronco, so Gick sold the
vehicle for salvage. M. dick had even sent certified letters to
M. Short and to Plaintiffs' attorney, stating that the vehicle
woul d be sold for salvage if the storage charges were not paid.
Deposition testinony of Plaintiffs' son, Charles Short, Jr.,
i ndicates that his father consciously decided to allow the Bronco
to be sold. M. Short was apparently so di straught over the death
of his daughter that he wanted nothing nore to do with the vehicle.

On June 5, 1992, just short of the expiration date of the two-
year limtation period, Plaintiffs filed suit against Ford in Texas
state court. They alleged that the Bronco was defective, unsafe,
unr easonabl y dangerous, and the producing cause of the accident.
They asserted clains against Ford under theories of strict
liability, breach of express and i nplied warranties, and negligence
i n designing, manufacturing, and marketing the vehicle, including
an alleged negligent failure to warn of a defect. As the
procedural history of this case figures so promnently in the
i ssues presented on appeal, we recount that history in nore detai
than m ght otherw se be appropriate.

Ford tinely renoved the case to federal court and obtained a
change of venue to Waco, Texas. The district court entered a

docket control order on COctober 1, 1992. That order inposed a



Decenber 28, 1992, deadline for expert designations and notions for
leave to file amended pleadings; a January 25, 1993 cutoff for
di scovery and di spositive notions; and a February 22, 1993 deadl i ne
for the joint pre-trial order. Trial was scheduled for March 22,
1993. Ford commenced di scovery.

On January 25, 1993, the discovery and notion deadline, Ford
filed a Motion for Summary Judgnent or for Dism ssal. Ford sought
summary judgnment on all of Plaintiffs' clainssQstrict liability,
negl i gence, and breach of warrantysSQbecause di scovery reveal ed t hat
it would be legally inpossible for Plaintiffs' to show (1) the
exi stence of any defect that is (2) causally connected to the
accident, especially in light of Plaintiffs' decision to allow
destruction of the accident vehicle and their failure to nane any
expert W tnesses. Ford al so sought dism ssal or judgnent as a
matter of law for Plaintiffs' spoliation of crucial evidence, and
because their warranty cl ai nms were barred by the applicable statute
of limtation under Texas |aw.

According to local rules, Plaintiffs were required to file a
response to Ford's notion within ten days.? Plaintiffs allowed
this tine to pass. Three weeks after that deadline had passed, in
light of Ford's pending Mdtion for Summary Judgnent, the tria
court extended the February 22, 1993 deadline for the joint pre-
trial order, allowng the parties 10 days from the date of the
ruling on the notion for sunmary judgnent to file the pre-tria

or der.

IWD. Tex. Rule CV-7.



On February 24, 1993, | ess than one nonth before the schedul ed
trial date and while Ford's as yet unopposed Mtion for Sumrary
Judgnent was pending, Plaintiffs filed a barrage of notions: their
first Motion for Continuance; a bel ated Response to Ford's Mdtion
for Summary Judgnent; a request for leave to file that response;
and inthe alternative, a Motion to Dismss Wthout Prejudice. Al
four notions asserted the sane two argunents: first, that
Plaintiff Charles Short, Sr. was "inconpetent," that his
"I nconpetence" excused Plaintiffs' failure to prosecute their
clains, and that a 270-day continuance was needed to have a
guar di an appoi nted; and second, that there was "newy discovered
evi dence" from the deposition of a representative of the sal vage
yard (M. dick) and that a "reconstruction analysis" had been
performed on the accident vehicle before it was destroyed.

Plaintiffs requested nore time to conplete discovery
concerning this newy di scovered evidence so that they could use it
to nmeet their evidentiary burden. Plaintiffs also noved the
courtsQal nost two nonths past the deadlinesQofor leave to file a
first amended conplaint setting forth their allegations against
Ford in greater detail and adding "new' clai ns agai nst Ford, which
were |abeled (1) "Msrepresentation/ Nondisclosure" and (2)
"Fraudul ent Conceal nent." (Plaintiffs also assert that they
al l egedsQfor the first tinmesQa "Negligent Failure to Wrn" theory;
but Plaintiffs had already alleged in their Oiginal Conplaint that
Ford had negligently failed to warn users that the vehicle m ght

roll over under expected conditions of use by an average user.)



Over Ford's objection, on March 10, 1993, the court granted
Plaintiffs' request for a continuance. Although the court found no
basis on which to believe that M. Short was inconpetent, it
determ ned that the possibility of |ocating soneone who m ght have
i nspected the vehicle could formthe basis for the expert testinony
"necessary" information on which Plaintiffs could establish Ford's
liability for the accident.?2 On that ground, the court granted the
conti nuance and provisionally denied Ford's Mtion for Summary
Judgnent with the understanding that Ford could nove for its
reinstatenent if Plaintiffs were unable to obtain such evidence.

On March 31, 1993, while Plaintiffs' notion to file a first
anended conpl aint was pending, they filed a notion for |eave to
file a second anended conpl aint to add Frontier, an authorized Ford
deal ership, as a party defendant. In their request for |eave
Plaintiffs alleged that (1) Frontier had inproperly repaired the
steering of the Bronco under an express warranty, (2) Frontier had
performed the "reconstruction analysis"sQgto which dick had
testified in his January 7 depositionsQon the vehicle, and (3)
Frontier was Ford's agent. The Second Anended Conpl aint all eged
"new' theories of recovery agai nst FordsqQtheories which Plaintiffs

admt "sound[] in negligence and breach of warranty."?

2That inference was based on Gick's deposition, taken
January 7, 1993sQover two weeks before Ford filed its summary
judgnent notion. Six weeks that Plaintiffs could have used for
di scovery had already el apsed by the tinme Plaintiffs requested
their first continuance to perform such discovery.

3These clainms included i nproper repair by Frontier and
all eged that Ford was |iable because of a principal-agent
relati onship between Ford and Frontier.
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Plaintiffs urged joint and several liability. They were thus
attenpting to add Frontier, a non-diverse partysQand these "new'
cl ai nesQal nost three years after the accident, alnost 10 nonths
after the lawsuit was originally filed in state court, over three
nonths after the Decenber 28, 1992 deadline to file anended
pl eadings,* and three days after the date originally set for
trial sQMarch 28, 1993.

Plaintiffs also filed their designation of expert w tnesses on
March 31, 1993, over three nonths after the Decenber 28 deadline
for expert designations. (None of the experts |isted appeared to
be the wunidentified "reconstructionist" who had purportedly
exam ned the wecked Bronco and whom the Shorts had been given a
continuance in order to |locate.)

On April 6, 1993, Ford noved to reinstate its notion for
summary judgnent and to strike Plaintiffs' designation of expert
W t nesses. On April 8, the district court granted Plaintiffs
request for leaveto file their First Anmended Conpl ai nt, which t hey
filed the sane day. The district court denied Ford's unopposed
Motion to Strike Plaintiffs' Designation of Expert Wtnesses, but
on May 4 reinstated Ford's Mdtion for Sunmary Judgnent. The court
ordered Plaintiffs to respond to Ford's Mdtion for Sunmary Judgnent
by May 20.

Four days after the May 20 deadline passed with no response,
Ford filed an Application requesting that the court proceed to rule

on the reinstated notion. On that sanme day, May 24, 1993, after

“The original docket control order was still in effect.
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unsuccessful attenpts to involve Plaintiffs in the preparation of
the Joint Pre-Trial Order, Ford filed its own Defendant's Pre-Tri al
Order as required. On the follow ng day, May 25, 1993, Plaintiffs
filed their response to Ford's Mtion for Summary Judgnent sQfive
days late. They argued that they could nake out a prina facie case
agai nst Ford because they were alleging that the accident was
caused by a design defect common to all Bronco Ils and that they
could show the existence of that defect through other vehicles,
other accidents, statistical evidence, and the testinony of
experts. Plaintiffs maintained that they needed nore tine to all ow
their experts to exam ne the scene of the accident and for that
reason Ford's Motion for Summary Judgnent shoul d be denied.?®

On May 28, 1993, the district court granted Plaintiffs | eave
to file Plaintiffs' Second Arended Conpl aint, ordered the parties
to brief the question whether the court retained jurisdiction over
the action, and delayed its ruling on Ford's reinstated Mtion for
Summary Judgnent pending resolution of the jurisdictional issue.

On June 1, 1993, nore than a week after their pre-trial order
was due, Plaintiffs filed a Second Mdtion for Continuance asking
for an additional 270 days because the experts that they had naned
two nonths earlier could not "begin their investigation and
preparation of the data until the week of July 5, 1993." At the

sane tine, and on the sane grounds, Plaintiffs noved to quash

SPlaintiffs also argued that they shoul d not be penalized
under any theory of spoliationSsQthere was no court order or
di scovery request in effect when they allowed the vehicle to be
destroyed.



Ford' s pending depositions of five of those experts. The court
granted this continuance in part, on June 22, 1993, when it
extended the discovery deadline to August 16 and required the
parties to file ajoint pre-trial order by Septenber 16. The court
contenplated a trial setting sonetine after Cctober 1.

In its response to the jurisdictional issue, Ford admtted
that the addition of Frontier as a defendant destroyed conplete
diversity. But Ford noved the district court to reconsider its
order granting Plaintiffs | eave to anend their conpl aint, insisting
that Ford was thereby prejudiced. Plaintiffs did not respond to
the notion to reconsider, but instead filed a notion to renmand on
June 24, 1993, urging the court to remand the case to state court.

By order dated July 7, 1993, the district court noted that
conplete diversity no | onger existed. But in the sane order, the
court granted reconsideration of its prior order granting |l eave to
anend the conplaint, then denied Plaintiffs' request for |eave. In
a separate order entered six days later, on July 13, the district
court (1) denied as noot Plaintiffs' pending Mdtion to Remand, (2)
struck the Plaintiffs' Second Anended Conplaint, and (3), wth
respect to Ford's pending Motion for Summary Judgnent, directed the
parties to submt any additional briefs or summary judgnent proof
before July 27, 1993.

Neither Plaintiffs nor Ford submtted any further briefing or
proof, and on August 12, the district court granted Ford's notion
for summary j udgnment and rendered judgnent for Ford on grounds that

Plaintiffs had failed to raise an i ssue of material fact regarding

10



the cause of the accident in question.

Plaintiffs appeal the district court's (1) grant of Ford's
Motion to Reconsider the district court's grant of leave to
Plaintiffs to file a second anended conpl aint, (2) denial of that
request for leave, (3) order to strike Plaintiffs' Second Anmended
Conpl aint, (4) denial of Plaintiffs' Mtion to Remand, and (5)
grant of summary judgnent in favor of Ford.

|1
ANALYSI S
A Motion to Reconsider/Denial of Leave to Anend®

1. St andard and Scope of Review

We review the district court's grant of Ford's Mtion to
Reconsi der for abuse of discretion.” The district court had to
consider the record as it existed at the tinme of the notion for
reconsideration, not just as it existed at the tine of the initial
ruling, so our review of its ruling conprehends the entire record
up to the point of Ford's Modtion for Reconsideration.?

The sanme standard of appellate review applies to our revi ew of
the district court's denial of leave to file an anended conpl ai nt.

W reviewthe district court's denial of such a noti on for abuse of

5This court's review of the district court's final order
enconpasses all prior orders leading up to it, including the
district court's reconsideration order. Xerox Corp. v. Gennpora
Corp., 888 F.2d 345, 349 (5th Gr. 1989).

I'd.; Zinzores v. Veterans Adnmin., 778 F.2d 264, 266-67 (5th
Cr. 1985).

8Xerox Corp., 888 F.2d at 3409.
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di scretion.?®

2. No Abuse of Discretion

Al t hough Rule 15(a) of the Federal Rules of C vil Procedure
provi des that | eave to anend pl eadings "shall be freely given when
justice so requires, "' such | eave i s not automatic.! That standard
is "tenpered by the necessary power of a district court to manage
a case."1?

In exercising its discretion, the court may consider such
factors as undue delay, ! bad faith or dilatory notive on the part
of the novant, repeated failure to cure deficiencies by previous
anendnent s, undue prejudice to the opposing party, and futility of

t he anendnent . A court nust scrutinize an anendnent that woul d

°Daly v. Spraque, 675 F.2d 716, 723 (5th Cir. 1982), cert.
deni ed, 460 U.S. 1047, 103 S. C. 1448, 75 L. Ed. 2d 802 (1983);
Giggs v. Honds Jr. College, 563 F.2d 179, 180 (5th Cr. 1977).

10Addi ngton v. Farner's Elevator Mut. Ins. Co., 650 F.2d
663, 666 (5th Cr.), cert. denied, 454 U. S 1098, 102 S. C. 672,
70 L. Ed. 2d 640 (1981).

Hlayfield v. Bill Heard Chevrolet Co., 607 F.2d 1097, 1099
(5th Gr. 1979), cert. denied, 446 U S. 939, 100 S. C. 2161, 64
L. Ed. 2d 793 (1980).

12Ghi vangi v. Dean Wtter Reynolds, Inc., 825 F.2d 885, 891
(5th Gir. 1987).

3Leave to amend may properly be withheld "if the noving
party knew the facts on which the claimor defense sought to be
added were based at the tine the original pleading was filed and
there is no excuse for his failure to plead them" 6 CHARLES A
WRI GHT ET AL., Federal Practice and Procedure, 8§ 1487, at 651
(1990).

YFoman v. Davis, 371 U S. 178, 182, 83 S. C. 227, 230, 9
L. BEd. 2d 222 (1962). The district court denied |leave to file
because it found that Plaintiffs' allegations against Frontier
were too tenuous to outweigh the prejudice that Ford would
suf f er sQbr ought about in large part by the dilatory actions of

12



add a non-diverse party nore closely than an ordi nary anendnent
under Rule 15(a).! "Because the court's decision will detern ne
the continuance of its jurisdiction, the addition of a non-diverse
party must not be permtted w thout consideration of the original
defendant's interest in the choice of forum"?®

After review ng the record and the procedural history of this
case, we cannot say that the district court abused its discretion
either in granting Ford's Mition to Reconsider or in denying
Plaintiffs' Mtion for Leave to File Plaintiffs' Second Anmended
Conplaint. Up to the point of the Motion to Reconsider, Plaintiffs
had failed on nunerous occasions to neet court-ordered deadlines,
deadl i nes inposed by relevant rules of procedure, and discovery
order deadli nes. Plaintiffs repeatedly endeavored to delay or
avoid the district court's disposition of Ford s well-founded
Motion for Summary Judgnent.

Al t hough Plaintiffs assert that their decisionto sue Frontier
was justifiably delayed for |ack of evidence until they |earned
that an unidentified person had i nspected the vehicle before it was
destroyedsQwhi ch inspection m ght provide the proof necessary to
support Plaintiffs' allegations of inproper repairsQthe record
refutes their contention. After | ear ni ng of t he

"reconstructionist,” PlaintiffssQin their Mtion for Continuance,

Plaintiffs.

15See Hensgens v. Deere & Co., 833 F.2d 1179, 1182 (5th Cir.
1987).

16] d.
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their Modtion to Dismss without Prejudice, and in their belated
Response to Ford's Mtion for Summary Judgnent to conplete
di scoverysQrequested a 270-day conti nuance within which to conplete
di scovery. Two weeks | atersQbeing two nonths after this "newy
di scovered evidence" was reveal edsQthey sought leave to file a
First Amended Conplaint that said nothing about Frontier or
inproper repair. Plaintiff Charles Short was aware of the repair
wor k done by Frontier to the Bronco's steering nechanism and the
front-end suspension at thetinme it was done. Mreover, Plaintiffs
admt that their factual clains apply equally to Ford and
FrontiersQafter all, Frontier had sold the vehicle to M. Short.?'’

As for the Plaintiffs' purportedly "new' clains against Ford
asserted in their Second Anended Conplaint, those clains sinply
were not new, they were nerely relabeled strict Iliability,
negl i gence, and breach of warranty clains, which had al ready been
asserted in Plaintiffs' original and first anmended conplaints
against Ford. In fact, this truth denonstrates the futility of the
anendnent as to Frontier, for Plaintiffs admt that they assert
clains against Frontier that are identical to and share the sane
factual basis as those asserted against Ford: products liability

and negligence.® The identity of the clainms against Ford and

Plaintiffs state that their clainms against Frontier are
germane to the subject matter of the suit and are no nore tenuous
than their clains against Ford. W note that we find no evidence
to support their clains against Ford.

8Al t hough Plaintiffs represent that their Second Anended
Conpl ai nt asserts breach of warranty clains against Frontier, it
does not. It is only Plaintiffs' Mtion for Leave to File
Plaintiffs' Second Arended Conpl ai nt which alleges that Frontier
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Frontier leads us to conclude that Plaintiffs' clains against
Frontier suffer fromthe sane defects that we acknow edge to exi st
in Plaintiffs' clains against FordsQno probative sunmary judgnent
evi dence of an unreasonably dangerous or unsafe product and no such
evi dence that such a condition or defect in the Bronco caused the
accident. The only non-duplicative clai masserted agai nst Fronti er
is one of inproper repair. Certainly the plaintiffs' permtted
destruction of the accident vehicle also destroys virtually any
possibility that Plaintiffs «could prove causation against
Frontier.?®

Ford, on the other hand, consistently and in tinely fashion
conplied with court orders, engaged in discovery, and prepared the
case for trial. |Its Mdition for Sunmary Judgnent had been on file
for over seven nonths, yet Plaintiffs still did not produce
evidence in opposition to the notion. The delay orchestrated by
Plaintiffs through their attenpt to add Frontier woul d only subj ect
Ford to the added burden of further discovery, preparation, and
expense, prejudicing its right to speedy disposition of this case
on the nerits. Nei ther the district court's reconsideration of
Plaintiffs' request for |leave to anend nor its denial of that |eave
was an abuse of discretion.

As the district court properly denied | eave to anend, it did

repaired the Bronco Il under an express warranty.

®As Ford notes, any claimfor inproper repair against
Frontier is probably barred by the statute of limtations. |If
the instant suit were remanded to state court, Frontier would be
di sm ssed and the case woul d be subject to renoval once nore.
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not err in striking Plaintiffs' Second Arended Conpl ai nt, by which
Plaintiffs sought to add Frontier as a party defendant. Neither
did the district court err in denying as noot Plaintiffs' Mdtionto
Remand. Plaintiffs were not allowed to join Frontier and so
diversity of citizenship was not destroyed.
C. Summary Judgnent

1. St andard of Revi ew

The grant of a notion for summary judgnent is reviewed de
novo, using the same criteria enployed by the district court.?°
This court nust "review the evidence and inferences to be drawn
therefromin the light nost favorable to the nonnobving party."?2
Nonet hel ess, when a properly supported notion for sunmary j udgnment
is made, the adverse party may not rest upon the nere allegations
or denials of its pleadings, but nust set forth specific facts
showing that there is a genuine issue for trial to avoid the
granting of the notion for summary judgnent. ??

The party seeking summary judgnent bears the initial
responsibility of informng the district court of the basis for its
motion, and identifying those portions of the pleadings,

depositions, answers to interrogatories, and adm ssions on file,

20U.S. Fidelity & Guaranty Co. v. Wgqginton, 964 F.2d 487,
489 (5th Gr. 1992); Walker v. Sears, Roebuck & Co., 853 F.2d
355, 358 (5th Cir. 1988).

21U.S. Fidelity & GQuaranty Co., 964 F.2d at 489; Baton Rouge
Bui |l ding & Construction Trades Council v. Jacobs Constructors,
Inc., 804 F.2d 879, 881 (5th GCir. 1986).

2Fed. R Civ. P. 56(e); Anderson v. Liberty Lobby, Inc.
477 U. S. 242, 250, 106 S. Ct. 2505, 2511, 91 L. Ed. 202 (1986).
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together wwth the affidavits, if any, which it believes denonstrate
t he absence of a genuine issue of material fact.?® Once that is
done, the non-novant nust provide specific proof and may not rely
sinply upon the pleadings filed in the case.?

2. No Material Facts to be Tried

Any claim of strict liability requires proof that (1) the
product contained a defect that rendered it unreasonably dangerous
and (2) this defect caused the plaintiffs' injury.2 Any clai m of
negl i gence requires proof that (1) the manufacturer breached a duty
to the consuner and (2) this breach was the proxi mate cause of the
injury.?® Simlarly, clains for breach of warranty require proof
of a defect in the vehicle.? Consequently, Plaintiffs' theories
of recoverysQeven those alleged in their First Amended
Conpl ai ntsQrequire themto establish both a design defect and the

cause of the accident.? By pointing to the absence of proof from

23Cel otex Corp. v. Catrett, 477 U. S. 317, 323, 106 S. C
2548, 2553, 91 L. Ed. 2d 265 (1986).

241 d. at 324.

2®Syrie v. Knoll Int'l, 748 F.2d 304, 306 (5th Cir. 1984);
Lucas v. Texas Indus., Inc., 696 S.W2d 372, 377 (Tex. 1984).

2Knol | Int'l, 748 F.2d at 307.

2"lujan v. Tanpo Mg. Co., 825 S.W2d 505, 510-11 (Tex.
App. SQEI Paso 1992, no wit) (citing Plas-Tex, Inc. v. United
States Steel Corp., 772 S.W2d 442, 443 (Tex. 1989)).

2Pl aintiffs assert that their First Amended Conpl aint, the
operative conpl aint when summary judgnent was rendered, added
clains of "m srepresentation/nondisclosure,” "fraudul ent
conceal nent,"” and "negligent failure to warn" that were not
addressed by either Ford in its notion or by the district court
inits order.

Plaintiffs' position is untenable. In its Mtion for
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Plaintiffs on those two issues, and by identifying record evidence
which it believed denonstrated that the accident was caused by
factors unrelated to the Bronco, thereby establishing the absence
of a genuine issue of material fact, Ford shifted the burden to
Plaintiffs to come forward with sufficient evidence to establish a
genui ne issue of material fact on both of those issues.

After a careful review of the summary judgnent record, we
conclude that the grant of summary judgnent was proper. Ford's
Motion for Summary Judgnent, filed January 25, 1993, notified
Plaintiffs that the record reflected no evidence of either (1) a
defect in the Bronco or (2) the cause of the accident. Although
Plaintiffs had anple opportunity to present such evidencesQ
approxi mately si x nont hssQt hey i ntroduced none. There is no record
evidence of a design defect in the Bronco. Neither is there
evi dence that a design defect caused the accident. The only causes
of the accident reflected in the summary judgnent record are excess
speed, inproper off-road recovery, and al cohol consunption.

Plaintiffs' response focuses on Ford's failure to denonstrate

Summary Judgnent, Ford notified Plaintiffs that they had no

evi dence of two issues relevant to all of Plaintiffs' theories:
(1) a defect that rendered the vehicle unreasonably dangerous or
unsafe, and (2) that such a defect caused the accident. Ford
asked for summary judgnent on those two issuessQand thus on all
of Plaintiffs' clains. Wile Plaintiffs assert that the clains
are not theoretically dependent upon proof of a design defect,
the alleged fact that gives rise to those "new'

cl ai nssQunr easonabl e risk of rolloversQis the alleged result of
the all eged design defect that Plaintiff contends exists in the
Bronco Il. Plaintiffs' negligent failure to warn clainsQlike its
m srepresent ati on/ nondi scl osure and fraudul ent conceal nent

cl ai nresQare thus based on a defect in the Bronco II. On that
basis, summary judgnent on all of Plaintiffs' clains were proper.
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that the Bronco was not defective. They ignore the "burdens”
i nposed on the respective parties in the sumary judgnent context.
Ford, as the novant, had no duty to negate the existence of any
probl emor defect in the vehicle, or to disprove Plaintiffs' theory
of causation, or torefute any other contention on which Plaintiffs
woul d bear the burden of proof at trial. It was enough for Ford
sinply to point out to the district court the basis for its notion
and the portions of the record that supported its notion; and it
did so.

Plaintiffs apparently chose to i gnore the cl ear nessage of the
Suprene Court's 1986 trilogy of summary judgnent cases.?® The tenor
of Plaintiffs' belated May 30, 1993 response to Ford' s notion
reflects a tacit concession that they submtted no proof that the
Bronco was defective in any way. Instead of pointing to any such
proof in the record, Plaintiffs seek to excuse its absence. They
assert that Ford's Mdtion for Summary Judgnent never shifted the
burden to them because Ford failed to present any affidavit or
depositions "indicating that the design of the Bronco Il was
reasonably safe,” or any testinony refuting the allegations that

Ford "had docunents and other knowledge in its possession”

2Cel otex Corp., 477 U.S. at 322 ("[T]he plain |Ianguage of
Rul e 56(c) mandates the entry of summary judgnent, after adequate
time for discovery and upon notion, against a party who fails to
make a showi ng sufficient to establish the existence of an
el emrent essential to that party's case, and on which that party
W Il bear the burden of proof at trial."); Anderson v. Liberty
Lobby, Inc., 477 U. S. 242, 106 S. . 2505, 91 L. Ed. 2d 202
(1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
US 574, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986).
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indicating that the vehicle was dangerous and that Ford had
"suppressed or destroyed this relevant evidence." Plaintiffs also
represented that summary j udgnent was i nproper at that tinme because
they needed additional tinme to devel op expert testinony. Their
named experts would not be able to view the scene until |ate June
1993 or early July 1993.%° Plaintiffs' were given until July 27,
1993 to present evidence to support the existence of a design
defect in the Bronco and evidence that such design defect caused
Ms. Short's accident. They failed totally to do so.

Plaintiffs' response contained nothing nore than the bare,
conclusionary claim that the Bronco was unreasonably dangerous
because it had a design defect and that this design defect caused
the accident. Their response was supported only by equally
conclusionary interrogatory answers from the Shorts thensel ves.
Even though Plaintiffs assert the bald conclusion that the design
of the Bronco Il is unreasonably dangerous, they present nothing by
way of specific support for that conclusion beyond their own
opi ni ons and beli efs. Plaintiffs were required to produce sone
evi dence, expert or otherw se, that Ms. Short's death was caused by
sone specific defect or defects in the vehicle. There is no expert
testinony regardi ng the all eged desi gn defects of the Bronco I, if
any, or how such defects m ght have caused or contributed to M.
Short's death. Consequently, Plaintiffs have raised no nmateri al

issue of fact as to a defect in the vehicle or the cause of the

%ln this vein, Plaintiffs' response reads nore |like a
request for a continuance than a response to a notion for summary
j udgnent .
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acci dent.

In marked contrast, Ford's summary judgnent evidence does
support with particularity the proper allegations contained in
Ford's Mdtion for Summary Judgnent. Such allegations, if
uncontroverted, were nore than sufficient to showthat there was no
genuine issue of material fact and that Ford was entitled to
judgnent as a matter of law. As such duly supported all egations
went uncontroverted, the district court's grant of summary j udgnment
in favor of Ford was proper.

1]
CONCLUSI ON

For the foregoi ng reasons, the judgnent of the district court

isin all respects

AFFI RVED.
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