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( SA-92- CA-93)

(April 28, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Fred Garcia Sandoval, pro se and in forma pauperis, appeals
from the summary judgnent dismssing his civil rights conplaint
agai nst Wackenhut Correctional Corporation and Tonm ci ne Stevens.
W AFFI RM

| .
Sandoval, who was serving a federal prison sentence for

possession with the intent to distribute cocaine, was tenporarily

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



housed in the Central Texas Parole Violators Facility in San
Antoni o, which is operated by Wckenhut, on the date of the
i nci dent upon which his lawsuit is based. Stevens was enpl oyed by
Wackenhut as a correctional officer.

On June 4, 1990, at about 7:00 a.m, while Sandoval was
wat ching televisionin his cell block, Stevens repeatedly turned up
the volune of the television set. |Inmate Bobby Sal azar, who was
confined in his cell out of view of the television set, began
shouting and cursing for Sandoval to turn down the volune. Stevens
left the television area and unl ocked Sal azar's cell. Sal azar
apparently wunaware that Stevens, rather than Sandoval, was
responsi bl e for turning up the volune, attacked Sandoval, all egedly
causi ng Sandoval to suffer serious injuries.

I n February 1992, Salazar filed a civil rights action agai nst
Wackenhut and Stevens, alleging negligence, and careless and
reckless disregard for his safety, in violation of the Ei ghth
Anendnent.? The district court granted the appellees' notion for
summary judgnent.

.

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wwth the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law" Fed. R GCv. P

2 Based on t hese sanme facts, Sandoval has sued the United States
under the Federal Tort Clains Act. See Sandoval v. United States,
980 F.2d 1057 (5th G r. 1993).



56(c). Qur review of summary judgnent is plenary, and we view al
facts, as well as the inferences to be drawn fromthose facts, in
the | ight nost favorable to the non-novant. E.g., LeJeune v. Shel
Gl Co., 950 F.2d 267, 268 (5th Gir. 1992). If the summary
j udgnent evidence could not lead a rational trier of fact to find
for the non-noving party, there is no material fact issue for
trial. Id.
A

Sandoval contends that Stevens violated his Ei ghth Anendnent
rights by deliberately inciting Sal azar; and that she either knew,
or should have known, that there was a strong |ikelihood that
Sal azar woul d assault Sandoval .

"The Eighth Amendnent affords prisoners protection against
injury at the hands of other inmates”. Johnston v. Lucas, 786 F. 2d
1254, 1259 (5th G r. 1986). To establish such a claim however, a
prisoner must prove "at |east a conscious or callous indifference
to the prisoner's rights". 1d. at 1260.

The appellees attached to their sunmary judgnent notion
excerpts from Sandoval's deposition, in which he testified that:
there was no aninosity or enmty between him and Stevens; his
relationship with Stevens was "real good"; he net Salazar in
Novenber 1989, but had no problenms with himuntil the incident on
June 4, 1990; except for a few shouting incidents, he never saw
Sal azar di splay any viol ence toward any other i nmates, and was not
aware of any other violent acts by Sal azar; except for the incident

on June 4, 1990, there were no other problens with the television



in his cell block; Stevens was playing a "practical joke" or
"horseplaying" with Salazar; he did not believe it was Stevens

intention for himand Salazar to get into a fight and hurt each
other; he did not believe that Stevens had any intent to harm
either him or Salazar; and there was no reason to believe that
St evens t hought that any harmwoul d result fromher practical joke.

After the appel | ees noved for summary judgnent, the nmagi strate
j udge entered an order, explaining the summary judgnent procedure,
and granting Sandoval additional tinme, until Novenber 27, 1992, in
which to respond to the notion. On Novenber 12, Sandoval noved for
sanctions agai nst the appellees, because they did not attach his
entire deposition to their notion. In that notion, he asserted
that the excerpts submtted by the appellees did not include
portions of his deposition in which he allegedly testified that
Stevens deliberately and intentionally turned up the vol une of the
television to infuriate Sal azar.

On Novenber 30, Sandoval filed a sworn "G ound for D sm ssal
of Defendants['] Mdtion for Summary Judgnent"”, asserting that the
appel l ees had failed to attach rel evant portions of his deposition
to their summary judgnent notion, and that the omtted portions
contained testinony that Stevens knew, or should have known, that
a fight would occur as the result of her "negligence of [sic]
hor sepl ay".

On Decenber 7, the nmagistrate judge deni ed Sandoval's notion
for sanctions, holding that the appellees' failure to file a

conplete transcript of Sandoval's deposition did not violate the



Federal Rules of Cvil Procedure. The magi strate judge stated that
Sandoval's "remedy if he believed the deposition excerpts
inaccurately reflect his actual testinony during his depositionis
to file an affidavit or other proper summary judgnent evidence
pointing out the alleged errors in the deposition excerpts filed by
defendants". Two days later, the nmagistrate judge filed a report
recomendi ng summary judgnent in favor of the appellees.?

On Decenber 21, Sandoval filed an affidavit in which he stated
that he believed that the deposition excerpts attached to the
summary judgnent notion did not accurately reflect his deposition
testinony. On January 15, 1993, Sandoval filed objections to the
magi strate judge's recommendation, in which he asserted that
Stevens turned the volune of the television up in "negligence and
reckles [sic] horse play"; that Stevens intentionally infuriated
Sal azar to anger and should have known that a fight would result;

and that "whether by ignorance or by intent, guard Steven[]s was

not to have angered Sal azar by horseplay or practical joke on an
i nmat e". In an affidavit attached to his objections, Sandova
stated that he presuned that Stevens' notive for turning up the

vol unme of the television was "practical joke or horseplaying".

3 The magi strate judge treated Sandoval 's action as one under 42
U S. C 1983, which is applicable to acts done under col or of state
| aw. Because Sandoval was a federal prisoner in the facility,
whi ch Wackenhut was under contract with the federal governnent to
operate, his clains cannot be based on § 1983, because no state
action was involved. See Wst v. Atkins, 487 U S. 42, 48 (1988).
Instead, his action is one under Bivens v. Six Unknown Naned
Agents, 403 U.S. 388, 390-97 (1971).
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"[ A] nonnovant cannot defeat a notion for summary judgnent by
submtting an affidavit which directly contradicts, wthout
expl anation, his previous testinony”. Albertsonv. T. J. Stevenson
& Co., 749 F.2d 223, 228 (5th Cr. 1984); see also Thurman v.
Sears, Roebuck & Co., 952 F.2d 128, 137 (5th Gr.), cert. denied,

_uUus 113 S, . 136 (1992). Although Sandoval asserted
that the deposition excerpts attached to the appellees' summary
judgnent nmotion did not accurately reflect his deposition
testinony, he neither disavowed the testinony contained in those
excerpts, nor nmade an attenpt to explain which portions of the
excerpts, if any, were inaccurate. He could have followed the
procedure outlined by the magi strate judge, or taken other steps to
pl ace sufficient evidence in the record to create a material fact
i ssue. Therefore, his attenpt to raise a factual issue as to
whet her Stevens was consciously or callously indifferent to his
safety, by asserting that the unattached portions of his deposition
al l egedly contained contradictory testinony, is unavailing.

B

Sandoval contends that sunmary judgnent for Wackenhut was
i nproper because Wackenhut was negligent "through the [action] of
[Its] enpl oyee, ... Stevens". The nmagistrate judge correctly noted
t hat Sandoval ' s cl ai ns agai nst Wackenhut are based sol ely upon the
fact that it enployed Stevens. Summary judgnent for Wackenhut was
proper because the doctrine of respondeat superior does not apply
in a Bivens action. E.g., Abate v. Southern Pacific Transp. Co.,

993 F.2d 107, 110 (5th G r. 1993).



C.

Sandoval contends that the district court erred by granting
summary judgnment on his claim that Wackenhut failed to provide
adequate nedical treatnent for two "nedical skin problen{s]",
penphi gus and stasis ulcers. He asserts that he raised this claim
in his response to the court's questionnaire, his notion to dism ss
the summary judgnent notion, and in his objections to the
magi strate judge's recomendati on.

Al t hough Sandoval nentioned his skin problens in various
papers filed after the appellees had filed an answer, he did not
allege inproper nedical treatnent in his conplaint or anended
conpl aint, and neither sought, nor obtained |eave, to anend his
conplaint to assert such a claim Moreover, he did not contend, in
his objections to the recommendation, that the nmagistrate judge
failed to address his nedical treatnent allegations as a discrete
claim Therefore, this claimis not properly before us on appeal.
See United States v. Arnstrong, 951 F.2d 626, 630 (5th Cr. 1992)
(issues raised for the first time in objections to magistrate
judge's report); Aiver v. Collins, 914 F. 2d 56, 60 (5th Cr. 1990)

(claimraised for first time on appeal).*

4 Sandoval seens to assert that his nedical problens are a
factor to be considered in determ ni ng whet her an Ei ght h Arendnent
violation occurred; that, although the incident mght not have
infjured a healthy person, he suffered injury because of his
fragility or increased sensitivity. This seem ng contention is
rebutted by the above described evi dence.
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L1l
For the foregoing reasons, the sunmary judgnment is

AFF| RMED.



