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PER CURI AM *

Martin CQutierrez entered a plea of guilty to unlawful
possession of a firearmin a school zone, 18 U S.C 8§ 922(q), and
was sentenced to six nonths inprisonnent, two years of supervised

rel ease, and a $50 assessnent. Followi ng his conviction, we held

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



in United States v. Lopez! that section 922(q), the operative
provi sion of the Gun Free School Zones Act, was "invalid as beyond
t he power of Congress under the Conmmerce C ause."? The governnent
seeks to preserve its position by maintaining that section 922(q)
was a valid exercise of the comerce power;® both parties
acknow edge, however, that the instant case is identical to Lopez
in all relevant respects. Consistent with our prior decision, we
hold that 18 U S.C. 8§ 922(q) is invalid because it exceeds the
boundaries of the Commerce C ause. The conviction, therefore,
cannot be sustai ned.

The conviction is VACATED and the indictnent is, accordingly,
DI SM SSED.

1 2 F.3d 1342 (5th Gr. 1993).
2 1d. at 1367-68.

3 The constitutionality of the Gun Free School Zones Act
presents a likely subject for review by the Suprene Court. The
governnent advises that the Solicitor General 1is actively
considering a petition for certiorari in Lopez. Addi tionally,
since our decision in Lopez, our colleagues in the Nnth Crcuit
have upheld the constitutionality of the act. United States v.
Edwards, 1993 W. 524446 (9th Cr. Dec. 21, 1993). A circuit
conflict now exists.



