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Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Pro se plaintiff-appellant Edith Fontenot (Fontenot) filed
this suit against the State of Texas (the State), the Texas
Departnent of Human Services (TDHS), and five individua
defendants, alleging racial discrimnation and retaliation for

clains of racial discrimnation in defendants' failure to hire her.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



The district court granted summary judgnent as to nost of
Fontenot's causes of action and as to all but three of the
i ndi vi dual def endants. Fontenot's section 1981 clains against
these three defendants proceeded to a trial before the court. At
the close of Fontenot's evidence, the district court granted
def endants' notion for judgnent as a matter of law. It held that
Font enot had not established a prim facie case of discrimnation
or retaliation because she failed to prove that she was qualified
for the positions for which she applied. W affirm
Facts and Proceedi ngs Bel ow

Font enot was enployed by TDHS from 1968 until February 12,
1990, when she was term nated as part of an agency-w de reducti on-
in-force. At the tinme of this lay-off, Fontenot was enployed as
one of five section directors in the Mainframe Services D vision at
TDHS; imrediately prior to her termnation, Fontenot had been
ranked |ast anong these five by her supervisor, defendant Hank
At ki nson (Atkinson), because her level of productivity was bel ow
that of her col |l eagues.

Fontenot, I|ike other enployees who were laid off in the
reduction-in-force, was for sonme period of tinme after her
term nation kept abreast of new positions at TDHS as they becane
avai |l abl e. Fontenot applied for four of these positions. I n

Cct ober 1990, she applied for the position of Busi ness Area Anal yst

| V. Defendant Diana WIllianmson (WIIlianson) was the person
responsible for hiring for this position. In January 1991,
Fontenot applied for the position of Director of ADP IIl, which

def endant Rosenmary Youngbl ood (Youngbl ood) was responsible for



filling. Fontenot applied in February 1991 for a Progranmmer
Anal yst | position. Defendant Merl Blair (Blair) was in charge of
hiring for this position. Finally, also in February 1991, Fontenot
applied for a position as Programmer Analyst Il. Defendant Dal e
Petersen (Petersen) was responsible for hiring for this position.
Fontenot was neither interviewed nor hired for any of these
positions.

The present suit is a consolidated action incorporating two
separate suits.! The first suit, filed Novenber 29, 1991, was
related to the events surrounding Fontenot's attenpts to seek re-
enpl oynent with TDHS, whereas the second, filed June 17, 1992
i nvol ved the events surrounding Fontenot's termnation. In both
cases, Fontenot sued the State, TDHS, and the i ndividual
def endants, alleging causes of action under the Thirteenth and
Fourteenth Amendnments and 42 U.S.C. 88 1981, 1983, and 1985 for
racial discrimnation and retaliation. She alleged that TDHS
maintains a discrimnatory hiring policy that has a disparate
i npact on blacks. She also alleged that her initial term nation
and her failure to be rehired were inretaliation for her filing of

various unspecified conplaints against TDHS. ? At all tines,

. It al so appears fromthe record that Fontenot filed a
simlar suit in federal district court in 1987. It is not clear
fromthe record whether or how that case has been resolved. It
is not part of the consolidated suit that the district court
considered, which is the subject of this appeal.

2 It is not entirely clear fromthe record what these
conplaints were. |In her deposition, Fontenot testified that "I'm
speaki ng of conplaints that | filed wiwthin the Gvil R ghts
Division. |'mspeaking of conplaints that |I've filed with the
Federal EEOC. |'m speaking of conplaints that | filed with the
federal courts." Fontenot subsequently admtted, however, that
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Font enot has represented herself pro se in these actions.

After the cases were consolidated, the defendants, on Decenber
10, 1992, noved for sunmary judgnent on all clains. Although on
January 4, 1993, Fontenot was granted an extension of tine until
January 22, 1993, to respond, she never filed a response to the
summary judgnment notion. On January 26, 1993, she did file a
motion to vacate the January 4 order; this notion was overrul ed
March 29, 1993.

The district court on July 8, 1993, granted summary judgnent
on all but Fontenot's section 1981 clains against WIIianson,
Youngbl ood, and Petersen. It held that the State and TDHS were
imune from suit under the Eleventh Anmendnent. As to the
i ndi vi dual defendants, the district court found that the suit was
brought against themin their official capacities. |t therefore
held that the Eleventh Anendnent also protected the individua
def endants insofar as they were sued in their official capacities
for retrospective relief and granted summary judgnent as to those
aspects of Fontenot's clains. Al t hough noting that individua
officials are not inmmune fromsuit in their individual capacities
if they have violated federal constitutional or statutory rights,
the district court found that Fontenot had not shown sufficient
facts to establish a conspiracy under section 1985(3), a violation
of the Thirteenth Amendnment, or a violation of section 1981 as to
def endants Atkinson and Blair. Wth respect to the section 1981

clains against WIIlianmson, Youngbl ood, and Petersen, however, the

none of the individual defendants was the subject of or otherw se
was directly involved in any of these conpl aints.
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district court found that Fontenot had all eged sufficient facts to
W t hstand summary j udgnent.

Finding that Fontenot had failed to nake a proper demand for
ajury, the district court held a bench trial on the section 1981
claims. At trial, Fontenot called several of her own w tnesses,
none of whomwas wlling to agree with her that either TDHS s or
her departnment's mnority hiring patterns were discrimnatory. She
al so called the three defendants to the stand. Each testified that
Fontenot was not hired because she was not the best qualified
candidate for those positions. In addition, although the
defendants admtted that they had sone general know edge that
Fontenot had filed conplaints against TDHS in the past, none of
them knew anything specific about those conplaints. Font enot
herself elected not to testify, even though the district court
suggested that it would be prudent for her to do so. She did nake
an unsworn statenent to the court in which she stressed that she
believed that she was in fact qualified for the positions.

At the close of Fontenot's evidence, the district court
granted defendants' notion for judgnent as a matter of |aw. It
held that Fontenot had failed to nake out a prim facie case of
either discrimnation or retaliation because she had neither proved
that she was qualified for the positions for which she applied nor
di sproved defendants' assertions that they believed she was not
qualifi ed. Font enot now appeals that decision, as well as the
district court's order granting summary judgnent as to the

remai nder of her cl ai ns.



Di scussi on

Cl ai ns Deci ded on Summary Judgnent

A.  Standard of Review

We review a grant of sunmary judgnent de novo, using the sane
standards as the district court. Hansen v. Continental |nsurance
Co., 940 F.2d 971, 975 (5th Gr. 1991). Sunmmary judgnent is
appropriate when the record reflects that "there is no genuine
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Feb. R CQv. P. 56(c). The
movi ng party bears the initial burden of showing that there is no
genui ne issue for trial; where, as here, the nonnoving party would
bear the burden of proof at trial, the noving party may satisfy its

sumary j udgnent burden by pointing out " the absence of evidence

supporting the nonnovi ng party's case. Skot ak v. Tenneco Resi ns,
Inc., 953 F.2d 909, 913 (5th Cr.), cert. denied, 113 S. C. 98
(1992) (citation omtted). If the noving party neets this burden,
t he nonnoving party nust cone forward with evidence to prove the
exi stence of a genuine issue. Celotex Corp v. Catrett, 106 S. Ct

2548, 2552 (1986). Although we consider all evidence in the |ight
nost favorable to the nonnoving party, Lavespere v. N agara Machi ne
& Tool Works, Inc., 910 F.2d 167, 178 (5th Gr. 1990), cert.
denied, 114 S.C. 171 (1993), conclusory all egati ons unsupported by
concrete and particular facts will not prevent an award of summary

judgnent. Anderson v. Liberty Lobby, Inc., 106 S. C. 2505, 2510
(1986).



B. Eleventh Arendnent Inmunity

The district court held that Fontenot's clains against the
State and TDHS were barred by the El eventh Anendnent, as were all
clains for noney danages agai nst TDHS enpl oyees in their official
capacities. W affirmthis holding in both respects.

It is clear that the Eleventh Amendnent prohibits suits
against the state and its agencies and departnents regardl ess of
the type of relief sought.® Pennhurst State School & Hospital v.
Hal derman, 104 S. Ct. 900, 908 (1984); Cronen v. Texas Departnent of
Human Services, 977 F.2d 934, 937 (5th Gr. 1992). O course
Congress or the state may waive this immunity, see Port Authority
Trans- Hudson Corp. v. Feeney, 110 S. Ct. 1868, 1872 (1990), but only

if the intent to do so is unm stakably clear.* Atascadero State

3 Fontenot's argunent that sunmary judgnment was i nproper
because she had not yet conpleted discovery is therefore
unavai l i ng, because no di scovery was necessary on this issue.

The El eventh Anendnent provides not nerely a defense to liability
but an absolute immnity fromsuit. See Puerto R co Aqueduct and
Sewer Authority v. Metcalf & Eddy, Inc., 113 S.Ct. 684, 688
(1993).

4 Title VII of the Cvil R ghts Act of 1964 contains just such
a wai ver of the states' Eleventh Anmendnent inmmunity. Fitzpatrick
v. Bitzer, 96 S.C. 2666, 2671 (1976); Cark v. Tarrant County,
Texas, 798 F.2d 736, 743 (5th Gr. 1986). On appeal, Fontenot
argues, evidently for the first tinme, that she has a Title VII
claim Although the district court evidently informed Fontenot
that her pleadings could be construed to state a cause of action

under Title VII, it expressly stated in its order granting
def endants' notion for sunmary judgnent that Fontenot had not
alleged a violation of Title VII. In addition, although Fontenot

clains that she was issued right to sue letters for both causes
of action in the consolidated suit, these letters are not part of
the record before us.

Mor eover, as discussed below, we agree with the district
court that Fontenot failed to prove that she was qualified for
the positions for which she applied. Gven that qualification is
al so an essential elenent of the prima facie case under Title
VII, see McDonnell Douglas Corp. v. Geen, 93 S.Ct. 1817, 1824
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Hospital v. Scanlon, 105 S . C. 3142, 3147 (1985); Edelnman v.
Jordan, 94 S.C. 1347, 1360-61 (1974). There has been no such
wai ver with respect to any of Fontenot's clains.® Summary judgnent
was therefore properly granted.

Summary judgnment was also proper as to the individual
defendants (other than the section 198l-racial discrimnation
clains against WIIlianson, Youngblood, and Petersen) in their
i ndi vidual capacities. For the reasons set forth bel ow, Fontenot
did not make a sufficient showng to withstand sunmary judgnent on
any such cl ai ns.

C. Thirteenth Amendnent

“[1]n order to prove a violation of the thirteenth anendnent
the [plaintiff] nmust show he was subjected to i nvoluntary servitude
or slavery." Watson v. Graves, 909 F.2d 1549, 1552 (5th Cr.
1990). Fontenot neither alleged nor denonstrated that any of the
def endant s subjected her to involuntary servitude or slavery. See
wng v. Stripling, 881 F.2d 200, 203 (5th Cr. 1989) ("[A]n
allegation of racial discrimnation alone [is not] sufficient to
i nvoke the thirteenth anmendnent."). The district court did not err

in granting summary judgnent as to this claim

(1973), we are convinced that if there was any error in failing
to consider a Title VII claimin this suit it was harnl ess.
Finally, we note that the individual defendants woul d not have
Title VII liability in their individual capacities. See Gant v.
Lone Star Co., 21 F.3d 649 (5th Gr. 1994).

5 In addition, as the district court correctly noted, neither
the State nor TDHS is considered a "person" for purposes of
section 1983. WII v. Mchigan Departnent of State Police, 109
S.Ct. 2304, 2312 (1989).



D. Section 1985(3)

Section 1985(3) provides a cause of action against those who
conspire to deprive "any person or class of persons of the equal
protection of the | aws, or of equal privileges and i nmunities under
the laws." 42 U S.C 8§ 1985(3). Fontenot alleges that "[s]he is
suffering and will continue to suffer irreparable injury because of

conspiracy of defendants.” |In addition, in the paragraph of
her conplaint in which she alleges that "defendant, Dal e Petersen

willingly failed and refused to hire plaintiff," Fontenot clains
that she suffered danages "[a]s a direct and proximate result of
this conspiracy to deny plaintiff her rights."

We agree with the district court that these allegations are
too conclusory to support a cause of action for conspiracy under
section 1985(3). "Plaintiffs who assert conspiracy clainms under
civil rights statutes nust plead the operative facts upon which
their claimis based. Bald allegations that a conspiracy existed
are insufficient." Lynch v. Cannatella, 810 F.2d 1363, 1369-70
(5th Cr. 1987) (footnote omtted). Fontenot has offered no
specific facts that would tend to establish that a conspiracy
existed.® See Wng, 881 F.2d at 202 (plaintiff nust prove, inter
alia, an overt act in furtherance of the alleged conspiracy to

state a cause of action under section 1985(3)). In addition, a

state agency and its officials represent a single entity; as a

6 The al | egati ons agai nst Petersen do not state a cause of
action at all. A conspiracy under section 1985(3) requires an
agreenent between "two or nore persons,” 42 U S.C. § 1985(3),

but Petersen is the only party identified to the conspiracy
Font enot al | eges.



matter of |law state officials of a single agency generally cannot
conspire with their enployer agency or wth one another in the
carrying out of their official duties as agency enployees.
Chanbl i ss v. Foote, 421 F. Supp. 12, 15 (E.D. La. 1976), aff'd, 562
F.2d 1015 (5th Gir. 1977), cert. denied, 99 S. C. 127 (1978).
Summary judgnent was properly granted.

E. Section 1981 and Racial Discrimnation

In her pleadings, Fontenot does not allege that defendant
Bl air discrimnated against her on the basis of her race.” She
does not all ege any cause of action agai nst defendant Atkinson; he
appears in her conplaint only as a nane in the caption. Although
a pro se plaintiff's pleadings are to be liberally construed, a
district court cannot pursue causes of action that are not even
inplicated by the conplaint. See Yohey v. Collins, 985 F.2d 222,
225 (5th Cir. 1993). Sunmary judgnent as to Atkinson and Bl air was
t heref ore proper.
1. dainms Decided at Trial

A Plaintiff's Jury Demand

The district court found that Fontenot had failed to nake a
proper jury demand. A jury denmand nust be filed with the court and

served on the opposing party; otherwise it is waived. Feb. R Q.

! Fontenot did allege that Blair retaliated agai nst her for
filing previous conplaints of discrimnation against TDHS.

Al t hough the district court granted summary judgnent as to Blair
W t hout considering this aspect of Fontenot's conplaint, we do
not think this omssion requires reversal. Blair's affidavit
stated unequi vocally that he had no first-hand know edge of those
conplaints and that he did not retaliate against Fontenot because
of them As this evidence was unrebutted, any error in failing
to consider the retaliation claimagainst Blair was harnl ess.
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P. 38(b) & (d). The words "Jury Demand" are handwitten in the
margin on both of Fontenot's original conplaints. Because the
Rules permt a demand to be "indorsed upon a pleading of the
party," FED. R Qv. P. 38(b), we believe that Fontenot's jury demand
was properly filed. Moreover, although defendants argue that the
copi es of Fontenot's conplaints that they received did not include
the jury demand, we have no way of ascertaining the truth of their
assertion fromthe record. W will therefore assune that the jury
demand was properly served as well and that therefore Fontenot was

entitled to a jury trial.

Nevertheless, "[i]n a case in which the plaintiff's case
“would not have survived a motion for a directed verdict,' the
denial of ajury trial is harmess error." Bowes v. United States

Arnmy Corps of Engineers, 841 F.2d 112, 117 (5th Cr.), cert.
denied, 109 S. C. 33 (1988) (citation omtted). Because, as
di scussed below, we find that Fontenot's case would not have
survived a notion for directed verdict, the denial of her jury
demand was harml ess error.

B. Section 19818

8 Fontenot's conplaint also alleged a cause of action under
section 1983. Section 1983, however, does not create any rights
inaplaintiff; it sinply provides a vehicle for the enforcenent
of other federal constitutional or statutory rights. San Jacinto
Savings & Loan v. Kacal, 928 F.2d 697, 700 (5th Gr. 1991).
Therefore, to the extent that Fontenot has failed to prove a
violation of her rights pursuant to her substantive clains, the
failure to consider her section 1983 claimwas harm ess error.

In addition, although the district court did not directly
address Fontenot's Fourteenth Amendnent claim its correct
determ nation that Fontenot had "failed to prove Defendants
intentionally discrimnated agai nst her because of her race or
because she had filed discrimnation conplaints in the past" (and
our holding that the individual defendants would have been
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Section 1981 provides all persons with "the sane right
to make and enforce contracts . . . as is enjoyed by white
citizens." 42 U S.C. § 1981(a). Fontenot clains that defendants
Wl ianmson, Youngbl ood, and Petersen viol ated her rights under this
section by refusing to interview or hire her on the basis of her
race and because she had filed past <clains of raci al
di scrimnation. W address each of these clains in turn.

1. Discrimnation claim

Cl ains of discrimnationinthe making of enpl oynent contracts
are analyzed under the sane franework as Title VII clains.
Patterson v. MLean Credit Union, 109 S.Ct. 2363, 2377-78 (1989).°
That is, the plaintiff bears the initial burden of proving by a
preponderance of the evidence that: (1) she applied for an
avai l abl e position; (2) she was qualified for that position; (3)
she was rejected for that position; and (4) either the defendant
continued to solicit for applications or the position was filled by
a nonmnority applicant. ld. at 2378. If the plaintiff offers
sufficient proof of these elenents, an inference of discrimnation
arises, and the burden then shifts to the defendant to provide a

| egitimate, nondi scrimnatory explanation for its decision not to

entitled to a directed verdict on that basis) is fatal to such a
claim Intentional discrimnation is an essential elenent of a
vi abl e equal protection claim Lavernia v. Lynaugh, 845 F.2d
493, 496 (5th Cr. 1988).

o Al t hough Patterson has been abrogated by statute, The G vil
Ri ghts Act of 1991, Pub. L. No. 102-166, § 101(2)(b), 42 U.S.C. 8§
1981(b); see Valdez v. San Antoni o Chanber of Commerce, 974 F. 2d
592, 594 (5th G r. 1992) (recogni zing abrogation of Patterson),
all the acts of which Fontenot conplains in this case occurred
before the effective date of the Act. The resolution of her
clains, therefore, is still governed by Patterson.
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hire the plaintiff. | d. Such an explanation will rebut the
i nference of discrimnation, and the burden then shifts back to the
plaintiff to establish intentional discrimnation, for exanple, by
show ng that the proffered explanation is pretextual. |Id.

Al t hough Fontenot insists that she was qualified for the
positions at issue in this case, the record is devoid of concrete
evi dence substantiating this assertion. Fontenot introduced into
evidence her application for re-enploynent wth TDHS, which
included a description of her qualifications, but we can find
nothing to denonstrate that these qualifications were appropriate
for the positions she sought. I|ndeed, the unrebutted testinony of
the three defendants was that she was not qualified for these
positions.®® W think the record clearly supports the district
court's conclusion that Fontenot failed to bring forth any
substanti al evidence that she was qualified for the positions for
whi ch she applied. A directed verdict agai nst Fontenot woul d hence
have been proper.

2. Retaliation claim

In Goff v. Continental Gl Co., this Court held that cl ai ns of

10 Yet even if we were to assune that Fontenot was mninmally
qualified for these positions, and therefore had established a
prima facie case of discrimnation, all three defendants
testified that the candi date or candi dates actually hired were
better qualified than Fontenot. This testinony was sufficient to
overcone the presunption of discrimnation and return the burden
of proof to Fontenot. Patterson, 109 S.Ct. at 2378

("[ Rl espondent presented evidence that it gave the job to the

whi te applicant because she was better qualified for the
position, and therefore rebutted any presunption of
discrimnation that petitioner nmay have established."). Fontenot
of fered no evidence to prove that defendants' asserted reasons
were pretextual. See id.
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retaliation for conplaints of racial discrimnation were cogni zabl e
under section 1981. 678 F.2d 593, 598-99 (5th G r. 1982). W have
since recognized that Goff did not survive the Suprenme Court's
holding in Patterson v. MLean Credit Union insofar as retaliatory
term nations are concerned. Carter v. South Central Bell, 912 F. 2d
832, 840 (5th Gir. 1990), cert. denied, 111 S.C. 2916 (1991), and
cert. denied, 113 S.Ct. 1582 (1993); see supra note 9 (noting that
this case is governed by Patterson). If the holding of Carter
extends toretaliatory refusals to hire, Fontenot has no cogni zabl e
cause of action under section 1981 for retaliation.

We need not resolve this issue, however, because even if we
assune arguendo that Goff continues to have sone vitality as
applied toretaliatory refusals to hire, we still do not think that
Fontenot has sustained her burden of proof. Under Coff, a
plaintiff proves a prima facie case of retaliation by show ng
"(1) that he engaged in activity protected by 8§ 1981; (2) that an
adver se enpl oynent action foll owed; and (3) that there was a causa
connection between the two." Goff, 678 F.2d at 599. Because
Fontenot did not prove that she was qualified for the positions at
issue in this case, she failed to satisfy the first prong of the
Coff test. Therefore, a directed verdict against Fontenot would
have been proper on this claimas well.

Concl usi on

For these reasons, the district court's judgnent is

AFFI RVED.
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