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Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Def endant - appel |l ant Dr. Edward J. Petrus, Jr. (Petrus) appeal s
the district court's dism ssal of his second notion to vacate, set

aside, or correct his sentence under 28 U. S.C. § 2255. W affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion

shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

On Cctober 19, 1984, a federal grand jury handed down a
thirty-six count indictnment charging Petrus with ei ghteen counts of
submtting false Medicare clains, ten counts of submtting false
Medi caid clains, and eight counts of obstruction of justice. On
May 2, 1985, pursuant to a plea agreenent, Petrus pleaded guilty to
one count of submtting a false Medicare claimin violation of 42
US C 8 1395nn(a)(2) (Count 10), one count of submtting a false
Medicaid claimin violation of 42 U S. C. 8§ 1396(h)(a)(2) (Count
24), and one count of obstruction of justice in attenpting to
suborn perjury of a grand jury wwtness in violation of 42 U S.C. 8§
1503 (Count 31). In accordance with the plea agreenent, the
remaining thirty-three counts were dismssed.! The district court
sentenced Petrus to consecutive three-year prison terns on each of
the three counts and assessed a $55,000 fine.? Petrus did not
appeal his conviction. He did, however, file a notion to reduce
his sentence under FEDERAL RULE OF CRIMNAL PRrRocEDURE 35(b). The
district court denied this notion, and this Court affirnmed the
judgnent of the district court on appeal. United States v. Petrus,
No. 85-1772 (5th G r. July 23, 1986) (unpublished) (Petrus 1).

The facts surrounding Petrus's convictions stem from his

. I n exchange for Petrus's plea, the governnent al so agreed
not to nmake any recomendati on at sentencing and not to
"crimnally prosecute" Petrus for federal offenses relating to
"other" Medicare and Medicaid clains submtted by the Eye Center
of Austin between May 12, 1985, and May 2, 1985 (the date of the
agreenent). The record indicates that the governnent conplied
with this agreenent.

2 Petrus was sentenced before the effective date of the United
States Sentencing CGui delines.



Austin, Texas, ophthal nology practice. In January 1980, Petrus
formed the Eye Center of Austin. |In June 1982, Medicare notified
Petrus that he woul d be suspended from Medi care and Medicaid as a
result of certain events in 1979 related to the subm ssion of
Medi cai d cl ai ns. After filing for an injunction to prevent his
suspension, Petrus entered a settlenent in which he agreed to a
si x-nont h suspension from Medi care and Medi cai d begi nning May 12,
1983.3

Because a significant nunber of Petrus's patients at the Eye
Center of Austin were covered by either Medicare or Medicaid,
Petrus hired Dr. Paul Ml sky, a Killeen, Texas, ophthal nol ogist, to
see all his Medicare and Medicaid patients during his suspension.
Petrus's staff applied for and received Medicare and Mdicaid
provi der nunbers for Dr. Malsky. 1In Count 10 of the indictnment to
which Petrus pleaded guilty, the governnent alleged that Petrus
provi ded nedi cal services to a Medicare patient and bill ed Medicare
for these services using Dr. Ml sky's provider nunber. After
confronting Petrus about the use of his Medicare provider nunber,
Dr. Ml sky di sassociated hinself fromthe Eye Center of Austin on
Cctober 12, 1983, citing Petrus's continuous |ies and evasi veness
about the treatnent and billing of Medicare and Medicaid patients.

Around Cctober 1, 1983, Petrus advertised for a physician to
replace Dr. Malsky. Dr. Gregory Baer of San Antonio responded to
the advertisenent and agreed to start working at the Eye Center of

Austin on a part-tinme basis. Again, Petrus's staff acquired

3 Petrus asserts that he was not infornmed of the effective
date of this suspension until sone tinme in June 1983.
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Medi care and Medicaid provider nunbers for Dr. Baer. In Count 24
of the indictnent, to which Petrus pleaded guilty, the governnent
al | eged that Petrus provided nedi cal services to a Medi cai d patient
and billed Medicaid for these services using Dr. Baer's provider
nunber. After learning of Petrus's suspension from Medicare and
Medi caid and that Petrus had used his provider nunber, Dr. Baer
di sassoci ated hinself from Petrus and the Eye Center of Austin on
January 24, 1984.

A federal grand jury began investigating Petrus for submtting
fal se Medi care and Medi caid clains and subpoenaed Dr. Baer and the
staff of the Eye Center of Austin. Petrus had asked Dr. Baer to
keep him abreast of any further contacts he had w th governnent
investigators in the case. Wen Dr. Baer called Petrus to inform
him that he would be testifying before the grand jury, Petrus
repeatedly told Dr. Baer that if asked about specific patients and
whet her he had treated them Baer should testify that he coul d not
remenber. As part of his cooperation wth governnent
i nvestigators, Dr. Baer recorded this tel ephone conversation. This
recorded conversation fornmed the basis for the governnent's
allegations in Count 31 of the indictnment, to which Petrus pl eaded
guilty. In another conversation on the sane day, Petrus told Dr.
Baer that he should testify that he could not renenber the facts
whenever he was asked about anything that would require giving
testi nony which was damagi ng to Petrus.

On July 18, 1986, Petrus filed his first 28 U S. C 8§ 2255
petition, challenging the district court's acceptance of his guilty

plea and the effectiveness of his counsel. Foll ow ng an



evidentiary hearing before a magistrate judge, the district court
denied Petrus's petition. This Court affirmed the district court's
judgnent in an unpublished opinion. United States v. Petrus, No.
87-1932 (5th Cir. Dec. 1, 1988) (unpublished) (Petrus I1).

On April 1, 1992, Petrus filed a second 28 U S. C. § 2255
petition.* In this petition, Petrus raised four issues:

(1) his conviction for obstruction of justice was

i nproper because attenpting to persuade the testinony of

a wtness is not a violation of 18 U. S.C. § 1503;

(2) his convictions for Medi care and Medi caid fraud were

i nproper because his actions did not constitute crim nal

violations, but were solely civil violations;

(3) his 1983 suspension from Medicare and Medicaid

vi ol ated the due process clause and the doubl e j eopardy

cl ause;

(4) his plea of guilty was involuntary.

In a June 15, 1993, suppl enental response to Petrus's second
section 2255 notion, the governnent argued that the notion should
be deni ed pursuant to Rul e 9(b) of the Rul es Governi ng Section 2255
Proceedings. |In an order dated June 29, 1993, the district court
denied Petrus's notion under Rule 9(b) as relitigating the sane
i ssues as his first section 2255 petition and for abuse of the wit

by raising new grounds in a successive notion. Petrus now appeals

the district court's denial of his second section 2255 noti on.

4 On July 14, 1988, Petrus was rel eased on parole after
serving thirty-six nonths in prison. Wen he filed his second
section 2255 notion, Petrus remained on parole. A person on
parole is deened "in custody" for purposes of section 2255.
United States v. Drobny, 955 F.2d 990, 995-996 (5th GCr. 1992).
The district court stated that Petrus's parole was scheduled to
expire in July 1993.



Di scussi on

Rul e 9(b) Di sm ssal

Under Rule 9(b), the district court may dism ss a second or
successi ve section 2255 petition if it finds that (1) the petition
fails to allege any new grounds for relief or, (2) if new grounds
are alleged, failure to assert those grounds in a prior petition
renders the present petition an abuse of the wit. W review a
district court's dismssal of a habeas petition as abusive or
successi ve for abuse of discretion. MGary v. Scott, 27 F.3d 181,
183 (5th Cir. 1994).

Absent a showing of cause and prejudice by the habeas
petitioner, a court will ordinarily not reach the nerits of: (1)
successive clains that raise the sane grounds as those heard and
decided on the nerits in a prior petition; or (2) new clains not
raised in a prior petition that constitute an abuse of the wit.
Sawer v. Witley, 112 S . C. 2514, 2518 (1992). For new or
different clains raised for the first tinme in a successive
petition, the cause prong of the standard requires the habeas
petitioner to show a legitimte excuse for failing to include the
new claimin a previous section 2255 petition. MC eskey v. Zant,
111 S. . 1454, 1472 (1991). To satisfy the cause standard in the
abuse of the wit context, the habeas petitioner nust denonstrate
that sone "external i npedi rent, whether it be governnent
interference or the reasonabl e unavailability of the factual basis
for the claim nust have prevented [the] petitioner fromraising
the claim" Id. Once the petitioner has established cause, he

nmust show " " actual prejudice' resulting fromthe errors of which he



conplains.” United States v. Frady, 102 S.Ct. 1584, 1594 (1982).

Even if a habeas petitioner cannot neet the cause and
prejudi ce standard, a federal court may hear the nerits of a
successive petition if the failure to hear the clains would
constitute a fundanental m scarriage of justice. Sawer, 112 S. Ct.
at 2518. In order to show a fundanental m scarriage of justice, a

habeas petitioner nust establish that wunder the probative
evi dence he has a col orable claimof factual innocence.'" |d. at
2519 (quoting Kuhl mann v. Wlson, 106 S.Ct. 2616, 2627 (1986)); see
Jones v. Wiitley, 938 F.2d 536, 541 (5th Cr.), cert. denied, 112
S.C. 8 (1991) (explaining that a " fundanmental miscarriage'
inplies that a constitutional violation probably caused the
conviction of an innocent person").

This Court has held that a district court should not sunmarily
dismss a habeas petition under Rule 9(b) wthout giving the
petitioner an opportunity to respond to the allegations of
repetition or abuse. Brown v. Butler, 815 F.2d 1054, 1057 (5th
Cr. 1987). "At a mnimum . . . the petitioner nust be given
specific notice that the court is considering dism ssal and given
at least 10 days in which to explain the failure to raise the new
grounds in a prior petition." Udy v. MCotter, 773 F.2d 652, 656
(5th Cr. 1985). W have strictly construed this notice
requi renment. Johnson v. MCotter, 803 F.2d 830, 832 (5th Cr.
1986). This notice nust informthe petitioner that dismssal is
bei ng considered, that dismssal will be automatic if petitioner
fails to respond, and that the response should present facts rather

t han conclusions or opinions. 1d. W have previously noted that



the nodel Rule 9 formis the preferred practice for providing
notice. Udy, 773 F.2d at 657.

Al t hough Petrus does not raise the i ssue on appeal, our review
of the record reveals that the district court did not furnish
Petrus with the requisite notice and opportunity to respond. This
Court has previously observed that a district court's failure to
provide the petitioner with the required notice before dism ssal
under Rule 9(b) nmay be harmless error in certain circunstances.
Wllianms v. Witley, 994 F.2d 226, 230 n.2 (5th Cr.), cert.
denied, 114 S.C. 608 (1993). See, e.g., Matthews v. Butler, 833
F.2d 1165, 1170 n.8 (5th Gr. 1987) ("Failure to notify the
petitioner may be harm ess error in cases where there are no facts
that the petitioner could allege to prevent his claimfrom being
di sm ssed under Rule 9(b).").

Despite the district court's failure to fully abide by the
mandates of the notice requirenent, our review of the record
convinces us that there are no facts Petrus could have alleged to
avoi d di sm ssal under Rule 9(b). Accordingly, the district court's
failure to notify Petrus of its intention to dismss his second
petition under Rule 9(b) was harm ess error (and certainly not the
character of unassigned error for which we should reverse on our
own notion).

On appeal, Petrus asserts that the facts of his case satisfy
t he cause and prejudice standard and that failure to consider the
merits of his second section 2255 petition would constitute a
fundanental m scarriage of justice. Petrus relies on what he

| abels "newy discovered evidence in the form of sworn testinony
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fromthe civil hearing, docunents fromthe FO A/ PA suit, adm ssions
from the agency, anendnents from congress [sic], and recent
decisions fromthis and other Grcuits."

Initially, we note that two of Petrus's clains were also
raised in his first section 2255 petition, the applicability of 18
US C 8 1503 to witnesses and the voluntariness of his guilty
plea. In his petition, Petrus's ineffective assistance of counsel
claimassailed his attorney for not attacking his conviction under
18 U S C 8§ 1503 on the grounds that it does not apply to
W t nesses. This Court rejected this argunent and held that 18
US C 8§ 1503 applies to witnesses. Petrus Il at 16. Likew se,
this Court rejected Petrus's argunent in his first section 2255
petition challenging the validity of his guilty plea. 1d. at 8-12.
Petrus's references to recent court decisions and his rehashi ng of
the very argunents already rejected by this Court in his first
section 2255 petition do not anount to cause.

Petrus next contends that his actions were not crimnal
violations but solely civil violations. Petrus argues that it is
only a felony offense to nake fal se statenents as part of a schene
to charge for services not rendered or to bill for nore extensive
services than provided. W note that this argunent is essentially
identical to Petrus's claimin his first petition that he did not
commt Medicare/ Medicaid fraud because the services for which he
billed were actually perfornmed and necessary. In an effort to
establish cause for raising this claimin a successive petition,
Petrus proffers a statement by the Inspector Ceneral in a

subsequent adm ni strative proceedi ng as a binding interpretation of



the law governing Medicare/ Medicaid fraud. Regardl ess of the
merits of this argunent, we find that Petrus cannot establish cause
and thus may not raise this argunent in a successive petition.
United States v. Flores, 981 F. 2d 231, 236 (5th G r. 1993) (hol ding
t hat ignorance of the facts and | egal theories underlying a habeas
petitioner's claimdoes not constitute cause unl ess sone external
force such as governnent interference prevented raising the claim
in a previous petition).

Rai sing the argunent for the first tinme in his second
petition, Petrus asserts that he never treated the patients in
question and that he never used another doctor's provider nunber
for the patients he did treat; rather, he asserts that his office
staff used the provider nunber of the doctor whom they saw treat
the patient. Petrus entered a plea of guilty to two counts of
Medi care/ Medi caid fraud after the governnment's lengthy recitation
of the factual basis supporting the charges. |In sumarizing the
factual basis for Counts 10 and 24, the governnent all eged that the
evidence would show that Petrus provided nedical services to
Medi care and Medi caid patients using the provider nunbers assi gned
to Drs. Mal sky and Baer. Plainly, Petrus knew whether he provided
the nedical services in question at the tinme. Therefore, Petrus
cannot rely on any alleged inconsistencies in various W tnesses'
testinony at a subsequent civil hearing as newy discovered
evi dence of facts of which he had personal know edge at the tine he
entered his plea of guilty. Accordingly, Petrus cannot establish
cause for failing to raise this argunent in his first section 2255

petition.
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Petrus al so rai ses doubl e jeopardy and due process argunents
for the first time in his second petition. Petrus has also failed
to establish cause for failing to raise these clains in his first
section 2255 petition. Having determ ned that Petrus cannot
establish cause, we need not reach the prejudice prong of the
analysis. Finally, we do not find that a fundanental m scarri age
of justice would result froma failure to entertain Petrus's second
petition. Qur review of the record supports our conclusion that
Petrus has failed to establish a <colorable <claim that
constitutional error resulted in the conviction of one who was
actual ly i nnocent.

Based on our review of the record, we find that even if the
district court had given Petrus an opportunity to respond to
al l egations of repetition and del ay, he woul d not have been able to
all ege any facts to avert dism ssal under Rule 9(b). Accordingly,
we are unable to say that the district court abused its discretion
in dismssing Petrus's second section 2255 petition under Rule
9(b).

1. Merits of Petrus's Cains

Even if the district court's failure to adhere to the notice
requi renment were not harm ess, we would still affirmthe judgnent
of the district court because all of Petrus's clainms fail on the
merits.

A.  Section 1503 Issue

Petrus chal | enges hi s obstruction of justice conviction on the
ground that attenpting to persuade the testinony of a wtness is

not a violation of 18 U.S.C. 8§ 1503. As Petrus correctly observes,

11



1982 congressional anmendnents to section 1503 deleted al

references to witnesses and at the sane tine enacted 18 U S.C. 8§
1512, expressly addressing threats, force, or intimdation directed
at witnesses.® This Court, however, has held that Congress did not
intend that urging or advising a witness to testify falsely be
exenpt from prosecution under the omibus clause of section 1503.
United States v. Branch, 850 F.2d 1080, 1082 (5th G r. 1988), cert.
denied, 109 S.C. 816 (1989); United States v. Wesley, 748 F.2d
962, 964 (5th Cir. 1984), cert. denied, 105 S.Ct. 2664 (1985).
Wien we rejected this identical claimin Petrus's first section
2255 petition, we stated "the face of the | anguage of 8§ 1503 still
applies to witnesses even though the statute does not specifically
refer to wtnesses." Petrus Il at 16. The Court's hol ding
regarding the applicability of section 1503 to w tnesses has not
changed in the intervening tine between Petrus's first and second
section 2255 petitions. See United States v. WIllianms, 874 F.2d
968, 977 n.25 (5th Cr. 1989) (reaffirmng this Grcuit's
interpretation that section 1503 still applies to wtnesses).

Accordingly, Petrus's claimthat his conduct was not covered by the

5 Section 1503 currently reads:

"Whoever corruptly, or by threats or force, or by
any threatening letter or conmunication, endeavors to
influence, intimdate, or inpede any grand or petit
juror, or officer in or of any court of the United
States, . . . or corruptly or by threats or force, or
by any threatening |letter or conmuni cation, influences,
obstructs, or inpedes, or endeavors to influence,
obstruct, or inpede, the due adm nistration of justice,
shall be fined not nore than $5,000 or inprisoned not
nmore than five years, or both." 18 U S. C. § 15083.

12



statute under which he was convicted is without nmerit.®

B. Medicare and Medi caid Fraud Convictions

Petrus next argues that his subm ssion of clainms to Medicare
and Medicaid when he was a suspended provider is not a crimna
vi ol ati on. In his first section 2255 petition challenging the
vol untariness of his guilty plea, Petrus asserted that he did not
commt Medicare/ Medicaid fraud because the services for which he
submtted bills were actually perfornmed and necessary. |n essence,
Petrus argued that the submssion of false statenents or
m srepresentations was only a crinme under the fraud statutes when
they were submtted in connection with services that were either
unnecessary or unperforned. Rejecting Petrus's argunent in his
first petition, this Court held that "Petrus's conduct falls
squarely wthin the conduct plainly prohibited by the
Medi care/ Medi caid fraud statutes.” Petrus Il at 11

Petrus now attenpts to resurrect this argunent in his second
petition. He relies on an excerpt from the Inspector Ceneral's
Response To Respondents' Exceptions in the civil proceedi ng agai nst
hi m and the Eye Center of Austin, Inspector General v. Edward J.

Petrus, Jr., MD., and the Eye Center of Austin, DAB No. C 147

6 Petrus's m splaced reliance on Second Circuit decisions such
as United States v. Masterpol, 940 F.2d 760, 763 (2d Cr. 1991),
does not bolster his argunent. Indeed, in Wesley, this Court

explicitly rejected the Second Circuit's contrary interpretation
of the 1982 congressional anendnents. Wesley, 748 F.2d at 964.

Moreover, Petrus's reliance on this Court's citation, in
United States v. Pofahl, 990 F.2d 1456, 1482 (5th G r. 1993), to
the Masterpol holding in a discussion of sentence enhancenent
under the Sentencing GQuidelines is equally m splaced. Despite
Petrus's valiant efforts to elevate this passing reference to a
hol ding, the law of the Fifth Crcuit remains that section 1503
applies to wtnesses.
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"The subm ssion of clains to the Medicare or Medicaid prograns for
servi ces provi ded by a suspended provider is not a violation of the
crimnal law. It is solely a CWL [Cvil Mnetary Penalties | aw
violation." Petrus, however, was not convicted of submtting
clains to Medicare and Medicaid while suspended. Rather, he was
convicted of submtting false Medicare and Medicaid clains.
Undaunt ed, Petrus asserts that "[i]t is only a felony offense to
make a false statement in order to charge for services not
rendered, and billing for nore extensive services than actually
provided, while the provider is inthe program" Petrus apparently
derives this conclusion fromthe |Inspector General's statenent.

Aside fromthe fact that he was never convicted of submtting
cl ai s whi | e suspended, Petrus m sconstrues the I nspector CGeneral's
statenent and ignores its context. Contrary to Petrus's
interpretation, the Inspector General's statenent did not
specifically characterize the conduct underlying the two rel evant
counts of conviction (Counts 10 and 24) as noncrimnal. Moreover,
the statenent in no way questions the propriety of Petrus's two
convictions for submtting fal se statenents.

Indeed, in its Response to Respondents' Exceptions, the
| nspector General argued that the crimnal sanctions inposed
agai nst Petrus did not warrant a significant reduction in the civil
penalty to be assessed agai nst Petrus and the Eye Center of Austin
for sone 271 violations of |aw The | nspector Ceneral stressed
that nore than a third of the 271 itens or services included in the
civil case "do not specifically relate to the type of conduct for

whi ch respondent Petrus was convicted i.e., false statenents."” As
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an exanple, the Inspector General observed that subm ssion of
Medi care/ Medicaid clainms for services provided by a suspended
provider is not a crimnal violation. Taken in this context, the
| nspector General's statenent does not advance Petrus's novel
theory that the subm ssion of false statenents is only a felony if
it involves billing Medicare or Medicaid for services that were
never rendered or for nore extensive services than actually
necessary. This Court has already rejected another simlar theory
espoused by Petrus in his first petition: "Nothing in the plain
| anguage of the statutes, their legislative histories, or the
pertinent case | aw even renotely evinces that these statutes apply
only in those i nstances where the services are either not perforned
or are not necessary." Petrus Il at 11 (enphasis in original).
Thus, Petrus's argunent that his conduct did not constitute
crimnal violations is without nerit.’

In his argunent attacking his Medicare and Medicaid fraud
convictions, Petrus also asserts that he never treated the patients
in question and never used another doctor's provider nunber. He

mai ntains that his staff used the provider nunber of the physician

! Petrus also alleges that the prosecution w thheld
excul patory evidence fromhimin violation of United States v.
Bagl ey, 105 S. . 3375 (1985). Here, Petrus again argues that
his actions did not amount to crimnal violations and goes on to
chastise the prosecution for not informng the grand jury that
his actions anounted to solely civil violations. To the extent
that this argunent repeats his argunent that his actions were
civil and not crimnal violations, we reject it.

In this argunent, Petrus al so raises several alleged
i nconsi stencies in testinony at the adm ni strative proceedi ng.
Based on these inconsistencies, Petrus surm ses that the
prosecution w thheld excul patory evidence fromhim Based on our
review of the record, we find these allegations conpletely
W thout nerit.
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whom they saw treat the patient. Petrus raises this argunent for
the first time in his second section 2255 petition. It is evident
t hat Petrus knew whet her he saw t hese patients when he entered his
plea of guilty in 1985. Petrus's belated denials raised for the
first time in his second section 2255 petition, sone seven years
after he entered his guilty plea, nmust fall on deaf ears. Because
Petrus clearly knew whether he provided the nedical services in
question at the tinme of his plea agreenent, we can find no reason
to upset a plea of guilty that this Court has already upheld as
knowi ng and voluntary. Petrus Il at 8-12. Furthernore, Petrus has
failed to provide any justifications for us to depart fromthis
hol di ng. Accordingly, we nust reject Petrus's claim that his
conduct did not amount to a violation of the crimnal |aw

C Qiilty Plea

Petrus also argues that his guilty plea was involuntary
because it was based on the erroneous advice of his attorney.
Petrus clains that his attorney did not understand what conduct was
prohi bited by the Medicare/ Medicaid fraud statutes. In his first
section 2255 petition, Petrus challenged the voluntariness of his
guilty plea on grounds that the district court did not properly
informhimof the nature and el enents of the charges agai nst him
and that the factual basis of the charges failed to establish the
comm ssion of a crine. Affirmng the denial of Petrus's first
petition, this Court held: "Petrus's plea was truly voluntary. He
was properly and adequately advised of the nature and el enents of
the charges against him and he freely admtted doi ng what he was

charged with in both the indictnment and the factual basis." Petrus

16



Il at 12.

Petrus bases his present attack on his guilty plea on his
above stated contention that his conduct did not violate any
crimnal statutes. Because we reject his argunent that his conduct
was not covered by the statutes under which he was convicted, we
must reject his claimthat his plea of guilty was not voluntary and
know ng. 8

D. Doubl e Jeopardy and Due Process C ains

Petrus next argues that his 1983 suspension from Medi care and
Medi caid violated both double jeopardy and due process. Pet r us
mai ntains that his 1983 suspension violated the Double Jeopardy
Cl ause because it was based on a withdrawn 1979 state conviction,
t hereby punishing him twice for the sane offense. Petrus then
asserts that his federal conviction shoul d be overturned because it
was based on conduct that occurred during the invalid 1983
suspensi on.

Petrus's second section 2255 petition challenges his 1985
federal crimnal convictions of two counts of submtting false
Medi car e/ Medi caid cl ai ns and one count of obstruction of justice.
Petrus's double |jeopardy argunent, however, attacks his two
suspensions for the sanme conduct. Petrus is not claimng that his
1985 convi ction constituted doubl e jeopardy; rather, he clains that

the 1983 suspension was double jeopardy. Because Petrus's 1985

8 In his notion for sunmmary judgnent in his second section
2255 petition, Petrus argued that the governnent breached the
pl ea agreenent. However, Petrus appears to have abandoned this
argunent on appeal because he does not raise it in his brief
filed with this Court. Regardless, we find this argunent w thout
merit.
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convi ction involved the subm ssion of false clainms to Medi care and
Medi caid and is independent of his 1983 suspension, we hold that
Petrus's doubl e jeopardy claimis not cogni zable in a section 2255
petition attacking his 1985 convicti on.

Petrus al so conplains that the 1983 suspension violated his
due process rights. Apparently, Petrus treats the 1983 settl| enent
in which he agreed to a six-nonth suspension from Medicare and
Medi cai d as a contract between hinself and the Departnent of Health
and Human Servi ces. Petrus then alleges that the governnent
anticipatorily breached the contract by indicating its intent to
prosecute him before the end of the suspension period. Because
Petrus sees the so-called contract as property, he contends that
the governnent's alleged breach constitutes a taking of his
property w thout due process.

Relief under 28 U S.C. § 2255 is reserved for violations of
constitutional rights and for a narrowrange of injuries in federal
crim nal cases that coul d not have been rai sed on direct appeal and
would result in a fundanental mscarriage of justice. United
States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992); see Davis v.
United States, 94 S. . 2298, 2305 (1974). Because Petrus casts
his due process argunent as a breach of contract claim we hold
that it is not cognizable in a section 2255 petition.

Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED.
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