IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8530
Summary Cal endar

ROBERT GUERI N
Pl ai ntiff-Appellant,
ver sus

DONNA E. SHALALA, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
(A- 90- CA- 348- SS)

(June 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
The plaintiff appeals the district court's judgnent denying
hi m Soci al Security disability benefits. Because we hold that the
plaintiff was not prejudiced by the lack of representation by

counsel, that the admnistrative | aw judge used the rel evant | egal

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



standards, and that the adm nistrative | awjudge based his deci sion
on substantial evidence, we affirmthe district court.
I
Bef ore Novenber 1986, Robert Guerin had worked as a bl ocker,
re-bl ocker, and transporter of nobile hones. Guerin was in an
aut onobi | e acci dent on Novenber 5, 1986. On May 23, 1988, CGuerin
applied for disability benefits. He alleged that since
Decenber 31, 1986, he had been disabl ed because of constant neck
pai n, nunbness, and dizzy spells as a result of his autonobile
acci dent.
I
The Secretary of Health and Human Services (the "Secretary")
denied Guerin's initial application. Querin requested a hearing
before an adm nistrative |law judge (the "ALJ"). The ALJ heard

Guerin's case on March 22, 1989. GCuerin represented hinself at the

heari ng. The ALJ denied QGuerin's application, reasoning that,
Guerin could still perform light work duties and, thus, was not
di sabl ed.

Guerin subsequently retai ned counsel, who filed a request for
a review of the ALJ's decision. The Appeals Council denied
Guerin's request for review QGuerin then sought judicial reviewin
the district court. The district court initially affirmed the

Secretary's decision, acting sua sponte, without affording Guerin

an opportunity to file a brief or present his argunents. Guerin

moved for rehearing, asserting a due process violation. H's notion



was deni ed, and CGuerin appealed to this court. This court vacated
and remanded, finding that the district court's affirnmance w t hout
providing Guerin an opportunity to file a brief was a due process
vi ol ati on and was not harm ess error. On remand, the parties filed
briefs after which the district court, presided over by a different
district judge, again affirnmed the Secretary's decision that Guerin
was not entitled to disability insurance benefits. Guerin now
appeal s the district court's judgnent.
11

On appeal, CGuerin, in effect, raises three issues. First,
Guerin argues that he was prejudiced by the | ack of representation
of qualified counsel because the ALJ failed to develop the record
sufficiently in the absence of such counsel. Second, Guerin argues
that the ALJ inproperly applied the Medical-Vocational Cuidelines
in determning that Guerin was not disabled. Third, Guerin argues
that the ALJ' s conclusion is not supported by substantial evidence.

A

First, Querin contends that he did not knowngly and
voluntarily waive his right to counsel, and that he was prejudiced
by the | ack of adequate representation. Under 42 U S.C. § 406, a
person claimng disability benefits has a right to counsel. The
Secretary has the duty to informa claimant of this right. dark

v. Schwei ker, 652 F.2d 399, 403 (5th Gr. Unit B July 1981). An

intelligent wavier wusually requires an explanation that the

claimant that woul d pay no greater fee than twenty-five percent of



his recovery. See Thonpson v. Sullivan, 933 F.2d 581, 584-85 (7th

Cir. 1991); Smth v. Schweiker, 677 F.2d 826, 829 (11th Gr. 1982);

dark, 652 F.2d at 403-04.

In the instant case, the ALJ infornmed CGuerin that he had the
"right to be represented by an attorney or other qualified person.™
The ALJ failed, however, to inform GQuerin of the possibility of
obtaining representation on a contingency basis, or that the
maxi mum fee for that contingency representation would not exceed
twenty-five percent of recovery. Accordingly, we assune that
Guerin did not make a knowi ng and vol untary wai ver of counsel

A flawed wai ver of counsel will require remand, however, only
when the record reveal s evidentiary gaps that result in unfairness

or clear prejudice. See Edwards v. Sullivan, 937 F.2d 580, 586

(11th Gr. 1991); &oodman v. Richardson, 448 F.2d 388, 389 (5th

Cr. 1971). Accordingly, when an unrepresented clai mant appears
before the ALJ, the ALJ nust "scrupulously and conscientiously
probe into, inquire of, and explore for all the relevant facts."

Kane v. Heckler, 731 F.2d 1216, 1219-20 (5th Cr. 1984) (internal

quotations omtted). Failure to fulfill this heightened duty is
cause to remand for the gathering of additional evidence if the
claimant shows that, "had the ALJ done his duty, [the claimnt]

could and woul d have adduced evi dence that m ght have altered the

result.” [d. at 1220 (enphasi s added).
In the instant case, our review shows that the ALJ

"scrupul ously and consci entiously" devel oped the record. First,



the ALJ admtted into the record a letter and nunerous nedical
reports fromvarious doctors and a psychol ogi st concerni ng Guerin's
physical and nental condition. Second, the ALJ admtted the
testinony of Cuerin, his wfe, and his friend into the record.
Third, at Guerin's request, the ALJ asked pertinent questions to
Guerin's wife. During these questions, the ALJ asked Guerin's wfe
to assure that the ALJ was not asking questions that Guerin was
opposed to. Fourth, the ALJ asked Guerin if there was any further
evidence that he would like to introduce. Finally, we note that
Guerin does not argue that new evidence that the ALJ failed to
i ncorporate into the record woul d change the result of the hearing.
See 42 U S.C 8 405(g) (1988) (allowing a court to remand "only
upon a showing that there is new evidence which is material and
that there is good cause for the failure to incorporate such
evidence into the record in a prior proceeding"). Accordingly, the
ALJ fully devel oped the record and, thus, Guerin was not prejudiced
by his | ack of counsel.
B

Second, Cuerin contends that the ALJ inproperly applied the
Medi cal - Vocational GCuidelines of the Social Security regulations
because the relevant regul ations do apply to a person of his age
and educati on. In evaluating a claim for disability, the ALJ
conducted a five-step analysis to determne if Querin was

"disabled.” Under this analysis, the ALJ nust determ ne that:



(1) the claimant is not presently working, 20 CF. R 8§
404. 1520(b); (2) the clai mant has a severe i npairnment, 20

.F. R 8 404.1520(c); (3) the inpairnment is not |listed
in, or equivalent to, an inpairnment listed in Appendix 1
of the Regulations, 20 C.F.R 8§ 404.1520(d); (4) the
i npai rment prevents the claimant fromdoi ng past rel evant
work, 20 C.F.R 8§ 404.1520(e); and (5) the inpairnent
prevents the claimnt from doing any other substanti al
gai nful activity. 20 CF.R § 1520(f).

Selders v. Sullivan, 914 F.2d 614, 618 (5th Gr. 1990). In the

i nstant case, the ALJ found that Guerin was not di sabl ed under step
five because he was qualified for other, light-1level work under the
Medi cal - Vocational Guidelines. CGuerin disputes this finding onthe
grounds that the Medical-Vocational QGuidelines not apply to his
case. See Lawer v. Heckler, 761 F.2d 195, 197 (5th Cr. 1985)

(holding that the Medical-Vocational Guidelines may be used to
determne the availability of alternate work only if their
evidentiary underpinnings coincide with the claimnt's case).
Guerin argues that Rul es 202. 13 and 202. 14 do not apply to his case
because of his age. The conplete lack of nerit of this argunent is
shown by the fact that Guerin's age at the tinme of the hearing--
fifty-two years--falls near the center of the fifty to fifty-four
year ol d range contenpl ated by Regulation 20 C.F. R 8 404. 1563(c).
Next, Querin appears to argue that his |evel of education, a high
school di ploma and approxi mately two years of col |l ege, does not fit
t he Medical -Vocational Guidelines. Rul es 202.13 and 202. 14,
however, refute Guerin's contention by applying to claimants with
at least a high school education. Thus, given Guerin's age and

educational level, the ALJ did not err in using the Medical-



Vocational Guidelines in determning that Guerin was qualified for
light-level work and, thus, not disabled.?
C

Finally, Guerin contends that the ALJ' s decision that Guerin's
physi cal and nental problens did not prevent himfromengaging in
Iight-level work was not supported by substantial evidence. Querin
argues that the record evidence shows that his physical and nental
ailments are so severe that they prevent himfromengaging in such
activities. W review Querin's claim to determ ne whether the
record as a whole provides substantial evidence to support the
ALJ's finding. 42 US. C 8§ 405(g) (1988); Selders, 914 F.2d at
617. A finding of no substantial evidence is warranted only if no
credi ble evidentiary choices or nedical findings exist to support

that ALJ's decision. Johnson v. Bowen, 864 F.2d 340, 343-44 (5th

Cir. 1988) (citations omtted). In our examnation, we are

conscious that we may not rewei gh the evidence. Cook v. Heckler,

750 F.2d 391, 392 (5th Cr. 1985); Patton v. Schweiker, 697 F.2d

590, 592 (5th Gir. 1983).

We note that Guerin argues that certain of his problens,
e.g., nental problens, constituted nonexertional inpairnments under
20 CF. R 404, Subpt. P, App. 2 Rule 200.00(e), thus, nmaking Rul es
202. 13 and 202. 14 inapplicable for determning the availability of
light-level work. As discussed in Part C or this opinion, infra,
these problens of CGuerin's are not so severe as to inpair his
ability to performlight-level work. Thus, Guerin's argunents that
hi s nonexertional inpairnments prevented the ALJ from using Rul es
202. 13 and 202.14 fail.



A claimant has the initial burden of show ng that he was
di sabl ed. Selders, 914 F.2d at 618. Once a clai mant establishes
his disability, the burden shifts to the Secretary to showthat the
claimant is able to performother gainful enploynent. 1d. If the
Secretary points out other gainful enploynent, the burden shifts
back to the claimant to show that his inpairnents prevent his
performance of such other work. 1d.

In the i nstant case, the ALJ found that Guerin had carried his
initial burden of proving that his inpairnments prevented himfrom
performng his fornmer job. The ALJ al so found that Guerin was abl e
to performlight-level work. 1In effect, Querin argues that either
the Secretary failed to prove that he could do light-1level work or
that he rebutted that finding.

Guerin argues that the record does not provide substanti al
evi dence that his physical inpairnents prevent himfromperformng
light-level work. Specifically, CGuerin asserted at the hearing
t hat he experienced di zzi ness, armand hand nunbness, and neck and
shoul der pain. Regulation 20 C F. R 88 404. 1567(b) and 416. 967(b)
indicate that light-level work involves lifting between ten and
twenty pounds, as well as either a significant anount of sitting
while handling arm or leg controls or a significant anount of
wal ki ng. At the hearing, Querin indicated that he could lift
fifteen to twenty pounds. Further, Guerin indicated that he drove
approxi mately 200 m | es per week, including out-of-town trips, and

that he occasionally drove a notorcycle. Both activities involve



sitting and operating leg and armcontrols. QGuerin also testified
that he could walk up to half a mle. Further, pain is disabling
only if it is "constant, unremtting, and wholly unresponsive to
therapeutic treatnent." Selders, 914 F.2d at 618-19 (citations
omtted). Here, a letter fromone doctor indicated that Guerin's
physi cal pain had responded positively to treatnent. Guerin
admtted at the hearing that he was not taking any prescription
medi cation for his pain. Mreover, of the nedical reports revi enwed
by the ALJ, none stated that Querin's physical inpairnents
prevented him from performng |ight-level work, and one doctor
stated that Guerin could perform nonstrenuous work. Thus, the
ALJ's finding with regard to the lack of severity of Querin's
physi cal problens is fully supported by substantial evidence on the
record.

Guerin also argues that there was insufficient evidence to
support a finding that his nental problens prevented him from
engaging in |light-level work. At the hearing, Querin presented
evidence, including the report of a psychologist, that he was
slower than average; was suspicious and mstrustful in
relationships; suffered from anxiety, a paranoid personality
disorder and mld depression; and had a "unique" personality.
Further, the record indicates that CGuerin had taken two
prescription drugs for his nental condition. Against this
evi dence, the ALJ weighed the statenent of CGuerin's wfe that he

was "congenial," Guerin's own statenent that he visited friends,



and Guerin's adm ssion that, at the tinme of the hearing, he was no
| onger taking any nedication for his nental problens. Furt her,
Guerin did not list any nental problens when he initially applied

for disability benefits. See Pierre v. Sullivan, 884 F.2d 799, 802

(5th Cr. 1989) (viewing the claimnt's post-hoc claimof nental
i npai rment with suspicion when the claimant failed to Iist nental
problenms on his initial application for disability benefits). 1In
effect, Guerin asks this court to reweigh the evidence before the
ALJ. This we cannot do. Cook, 750 F.2d at 392. Accordingly, we
hold that the ALJ's finding that Guerin's nental problenms will not
prevent himfromengaging inlight-level work is fully supported by
substanti al evidence on the record.

|V

For the foregoing reasons, the judgnent of the district court

AFFI RMED
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