IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 93-8528

CHRI STOPHER JOSE RUSSELL, Peti ti oner- Appel | ee,
ver sus
WAYNE SCOTT, Director

Texas Departnment of Crim nal
Justice, Institutional D vision, Respondent - Appel | ant .

Appeal fromthe United States District Court for the
Western District of Texas
( SA-92- CV- 265)

(August 23, 1994)
Bef ore REYNALDO G GARZA, SM TH and PARKER, Circuit Judges.
PER CURI AM:

Respondent - Appel | ant Wayne Scott ("Scott") appeals the
district court's granting of Petitioner-Appellee Christopher Jose
Russell's ("Russell") wit of habeas corpus pursuant to 28 U S. C
§ 2254. CQur exam nation of the record reveals that there exists no
evidence supporting Russell's claim that he was denied his
constitutional right to a jury instruction on the |esser included

of fense of nurder. We reverse.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTS AND PROCEDURAL HI STORY

On April 27, 1985, Russell and two friends, Julio Ceasar Diaz
("Diaz") and Stephen Benson ("Benson"), spent the night cruising
the streets of San Antonio. Sone tine early the next norning, the
t hree stopped at a conveni ence store, parking besi de Rodney Ari as
("Arias") jeep. Wile parked in the store lot, Russell noved a
pi stol fromone side of his pants to another. Russell exited the
car, went around the back of the jeep and entered the passenger's
side at about the sane tine Arias was entering the driver's side.
Russell and Arias spoke for a nonent and then drove off together.
Di az and Benson followed the jeep, lost sight of it, then found it
again. They following it to a brushy area, stopping sone distance
behi nd.

Diaz and Benson observed what appeared to be a fight or
struggle. Russell energed alone and drove the jeep onto another
road. When Di az and Benson caught up with him Russell was covered
in blood and carrying a bl oody knife and a pistol, which he gave to
Benson with instructions to clean the knife. Wen D az asked
Russell if he had killed Arias, Russell responded that he "had to
kill him*"

Russell, Diaz, and Benson returned to Diaz's hone, disposing
of the pistol cartridges en route. Di az acconpani ed Benson and
Russell back to Russell's house, then walked hone. Russel |
shower ed and changed cl ot hes, then drove the jeep around town with
Benson. Wen the jeep ran out of gas, Russell and Benson went by

motorcycle to Diaz's house to borrow noney. Russell and Benson



then went to a convenience store to buy gas for the jeep. After
experiencing nore problens with the jeep, Russell set it on fire
and drove off with Benson on the notorcycle. Russell and Benson
wer e apprehended as a result of eyewi tness testinony |inking them
to the arson of Arias' |eep. Diaz was arrested after further
i nvesti gati on.

Russell was indicted for the capital nurder of Arias. At
trial in state court, Russell requested an additional jury
instruction on the |lesser included offense of nurder. The court
denied the request on the grounds that it was not raised by the
evidence. During the charge, the court instructed the jury that
they could not convict Russell of capital murder w thout proof of
a robbery or attenpted robbery.

The jury found Russell guilty of capital nmurder and he was
sentenced to life inprisonnent. On appeal in state court, his
conviction was affirnmed. He filed a federal habeas petition which
was dismssed for failure to exhaust state renedies. After
exhausting his state renedies, Russell filed a second application
for wit of habeas corpus pursuant to 28 U S.C. 8§ 2254, based on
the claimthat the trial court violated his constitutional rights
by denying his request for a jury instruction on the |esser
i ncl uded of fense of nmurder. The magi strate judge recommended t hat
the application for wit be denied. After review of the
magi strate's Report and Recommendati on, the district court granted
Russell's wit of habeas corpus. In applying the federal test

enunerated by the Fifth Grcuit in Cordova v. Lynaugh, 838 F. 2d 764



(5th CGr.), cert. denied, 486 U S 1061, 108 S.C. 2832, 100
L. Ed. 2d 932 (1988), the court concluded that a rational jury could
have found fromthe sane evidence that Russell was guilty of non-
capital nurder and not guilty of capital nurder.
DI SCUSSI ON
After reviewng the entire record, we conclude that the state
trial court did not err in denying Russell's request for an

additional jury instruction on the lesser included offense of

mur der . The court properly concluded that there existed no
evi dence contradi cting proof that Russell's sole purposeinkilling
Arias was to steal his jeep. Nor do we find any direct or

circunstantial evidence creating a set of circunstances fromwhich
a rational jury could conclude by inference that any notive ot her
than robbery was involved.? Therefore, Russell did not have a
constitutional right to a jury instruction on the |esser included
of fense of nurder.

Havi ng found that the record clearly supports the concl usion
that the trial court conmtted no error, we decline to address the
harm ess error analysis recently established by the U S. Suprene
Court in Brecht v. Abrahanson, __ US|, 113 S . 1710, 123
L. Ed. 2d 353 (1993). Therefore, the judgnment of the district court

granting the wit is reversed. REVERSE

2 Although the Court in Cordova characterized the Court's
finding that a jury could not rationally convict on the | esser
of fense as harm ess error, we conclude that the nore correct
characterization is no error. See Cordova, 838 F.2d at 770 n. 8.
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