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PER CURI AM *
BACKGROUND

Appel | ant Gregory Tucker and John Wight were indicted for (1)
conspiracy to possess with the intent to distribute and conspiracy
to distribute "crack"” cocaine inviolation of 21 U S.C. § 841(a)(1)

and 8§ 846; and (2) possession with the intent to distribute "crack"

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



cocaine in violation of 21 U S C 8§ 841(a)(1l). Wi ght pleaded
guilty and testified agai nst Tucker at his trial. A unaninous jury
convi cted Tucker on both counts after a brief two-day trial. After
a hearing, the district court sentenced Tucker to concurrent terns
of inprisonnent and supervised release and to pay a fine and
mandat ory assessnents. Tucker appeal s his conviction and sent ence,
raising three points of error. Because his first point of error
chal  enges the sufficiency of the evidence to support the jury's
verdict, we briefly review the evidence presented at trial.

John Wight testified at Tucker's trial that he lived in Fort
Wrth, but he was a crack dealer in Waco, Texas. Once or twice a
week, he traveled to Waco, where he stayed with Katherine Tucker,
appel lant's nother, at her residence in the Estella Maxey Housi ng
Conmpl ex ("the Conplex"). Wight had known Tucker since Tucker was
"small." Tucker lived at his girlfriend s residence, which was
directly across the street fromhis nother's residence.

Wight testified that prior to his arrest in Decenber 1992, he
sold crack at the Conplex for two or three nonths. He enpl oyed
"users," including Tucker, to bring custoners to him Wi ght

testified that Tucker would have to bring him "[n]aybe two or
three" custoners at a tinme, in exchange for a piece or "crunb" of
crack. Tucker would obtain two or three crunbs a day from Wi ght
under this arrangenent. Wight also testified that Tucker woul d
bring custonmers to himfour to six tines a week.

On Decenber 16, 1992, Tucker and Wight left Waco in Wight's

autonobile and traveled to Fort Wrth, the location of Wight's



source of crack. Wight testified that Tucker had asked to go with
hi mand t hat he, Wight, agreed because he m ght need hel p dri ving.
Once or twice previously, Wight had told Tucker that he was goi ng
to Fort Wrth for a new supply of crack. He testified that he told
Tucker that he was going there "to take care of sone business.”
Tucker admtted that Wight's only source of inconme was from
selling crack. Wight testified that he assuned that Tucker knew
the purpose of the trip. Wight said that he left Tucker at a
residence in Fort Worth while Wight went to obtain his new supply
of crack.

On their way back from Fort Wrth on the sanme day, Tucker
asked Wight, "Did you do any good?", to which Wight replied in
the affirmative. Tucker | ater asked Wight for sonme crack, but

Wight refused to give himany. Tucker said to Wight that "he had

sone friends that wanted to buy [sone crack]," and that "when
[they] [got] back, . . . he would let them know that [Wight] got
sone. " Tucker would expect to get some crack in return for

bringing his friends to Wight.

Oficer Billy Kevil of the Waco Police Departnent testified
that he worked as a security officer at the Conplex. He testified
t hat he had seen both Tucker and Wight at the Conpl ex on nunerous
occasions. Kevil had observed "nunerous people hanging around in
front of both of the apartnent conplex units,"” the one where Tucker
lived and the one in which Wight stayed when he was in Wco.

Kevil al so had observed that vehicles "would pull up [in front of



those units], stay for just a few mnutes and then |eave." To
Kevil, who was a police narcotics officer, this was "an indication
of drug trafficking."

On Decenber 16, 1992, O ficer Kevil received i nformation which
resulted in Waco police officers' setting up surveillance for the
white Cadillac that Wight owned. Sone of the officers spotted the
vehicle returning fromFort Wrth, followed it, and stopped it at
a conveni ence store. When the officers stopped the Cadill ac,
Wight was driving and Tucker was a passenger in the front seat.
Upon searchi ng the vehicl e, Waco police Sergeant Dennis Baier found
four plastic bags containing crack, inside a "rolled up" green Arny
j acket whi ch bel onged to Tucker. Chem cal anal ysis showed that the
pl asti ¢ bags contai ned crack whi ch wei ghed a total of 110.47 grans.
In a pocket of Tucker's jacket, Baier found a .22 caliber handgun
wr apped in a toboggan cap.

At the trial, Wight testified that during a stop on the
return trip to Waco, he placed the crack under Tucker's jacket
W t hout Tucker's know edge. Tucker testified that he did not know
that Wight even had any crack, and he denied that they discussed
crack on the way back to Waco. Tucker testified that he went to
Fort Worth to visit sone girls he knew. He denied that he had been
involved in a conspiracy or agreenent with Wight to possess or
di stribute crack. Tucker testified that he was an addi ct, but that
he paid for his habit wth noney. However, he admtted having
"brought a couple of people” to Wight in Decenber 1992, and that

at tinmes Wight "would even throw [hin] a little piece of



sonet hi ng. "

After their arrests in Decenber 1992, Tucker and Wight were
rel eased on bail pending state charges. Wight hel ped pay the fee
for Tucker's bail bond. Wight testified that he resuned dealing
in crack because he needed to pay his supplier for the crack which
the officers seized in Decenber 1992. During that tinme, Wight
testified, Tucker brought himcustoners on "[t]wo or three or four"
occasions. Wen Wight and Tucker were rearrested in April 1993,
they were in Wight's autonobile. Wight testified that he had
just collected $50 from a man who sold drugs for him and that
Tucker knew the reason for the debt, having been in the drug
deal er's house with Wi ght.

DI SCUSSI ON

Suf fici ency of Evidence

As indicated above, Tucker challenges in his first point of
error the sufficiency of the evidence to support the jury's
verdict. "The standard of review for sufficiency of evidence is
whet her any reasonable trier of fact could have found that the

evi dence established guilt beyond a reasonable doubt." United

States v. Martinez, 975 F.2d 159, 160-61 (5th Cr. 1992), cert.
denied, 113 S.Ct. 1346 (1993). "In evaluating the sufficiency of
t he evi dence, we consider the evidence in the |ight nost favorable
to the governnent with all reasonable inferences and credibility

choi ces made i n support of the verdict." United States v. lvy, 973

F.2d 1184, 1188 (5th Cr. 1992), cert. denied, 113 S . C. 1826

(1993). Neither the jury nor the reviewng court is required to



consi der each itemof evidence in isolation. See United States v.

Magee, 821 F.2d 234, 239 (5th Cr. 1987). |Itens of evidence which
woul d be inconclusive if they were consi dered separately may, upon
bei ng considered in the aggregate, be seen to constitute proof of

guilt beyond a reasonabl e doubt. See United States v. Lechuga, 888

F.2d 1472, 1476 (5th Cr. 1989). Furthernmore, "[i]t 1is not
necessary that the evidence exclude every hypothesis of innocence,

and "ajury is free to choose anong reasonabl e constructions of the

evidence.'" United States v. Guerra-Marez, 928 F. 2d 665, 674 (5th
Cr.) (quoting United States v. Bell, 678 F.2d 547, 549 (5th Cr

Unit B 1982) (en banc) aff'd, 462 U S. 356 (1983)), cert. denied,

112 S. Ct. 322, 443 (1991).
The Conspiracy Count
The essential el enments of a narcotics conspiracy as proscri bed
by 18 U.S.C. 8 846 are "the existence of an agreenent that entails
a violation of the narcotics | aws, the defendants' know edge of the

agreenent, and their voluntary participationinit.” United States

v. Avala, 887 F.2d 62, 67 (5th Gr. 1989). The "agreenent between
the other conspirators and the defendant need not be proved by
direct evidence, but may be inferred from concert of action.'
Magee, 821 F.2d at 239. "[Aln express, explicit agreenent is
normal ly not required, and a tacit, mutual agreenent w th commmon
desi gn, purpose, and understanding will usually suffice.” United

States v. Prieto-Tejas, 779 F.2d 1098, 1103 (5th Gr. 1986).

Furthernore, "[a] conspiracy conviction wi |l not be reversed nerely

because a defendant did not know each detail of the conspiracy .



or played only a mnor role in the overall schene.” |d.

The evidence established that on or about Decenmber 16, 1992,
Tucker conspired with Wight to possess crack with intent to
distribute it. This is shown in part by the evidence which
supports Tucker's conviction on the possession charge, discussed
bel ow. The conspiracy to distribute crack is shown by Wight's
testinony that Tucker recruited custoners for Wight in exchange
for crack which Wight provided to Tucker. Wight testified that
he had "to have sone degree of trust between [hinself] and the

person bringing [him the custoners,” and that he trusted Tucker to
do that. Wight testified that Tucker would bring him"[m aybe two
or three" custonmers at a tinme, four to six tinmes a week, in
exchange for crack. This, and related evidence, proved the
exi stence of their nutual understanding for the distribution of
crack. Al t hough they both denied that there was an express
agreenent, their testinony proves beyond a reasonabl e doubt that

Tucker and Wight had a "tacit, nutual agreenent"” to distribute

crack, inviolation of 21 U.S.C. 8 846. See Prieto-Tejas, 779 F. 2d

at 1103.
The Possessi on Count
The elenments of the offense of possessing a controlled
substance with intent to distribute it are the (1) know ng (2)
possession of the controlled substance by the defendant (3) with

intent to distribute. United States v. g ebode, 957 F.2d 1218

1223 (5th Cir. 1992), cert. denied, 113 S.Ct. 1291 (1993). The




"[1]ntent to distribute a controlled substance may generally be
inferred solely from possession of a large anmount of the

substance." Prieto-Tejas, 779 F.2d at 1101, quoted i n § ebode, 957

F.2d at 1223. Possession of a contraband substance may be either

actual or constructive, United States v. Lindell, 881 F.2d 1313,

1322 (5th Gr. 1989), cert. denied, 493 U S. 1087 (1990), 496 U. S

926 (1990), and it nmay be proved by either direct or circunstanti al
evi dence. United States v. Vergara, 687 F.2d 57, 61 (5th Gr.

1982). "Constructive possession is the knowi ng exercise of, or the
knowi ng power or right to exercise, dom nion and control over the

proscribed substance.” United States v. Mrx, 635 F.2d 436, 440

(5th Gir. Unit B 1981).

Oficer Baier testified that he found the crack in Tucker's
j acket, which was |located in the front seat of the vehicle in which
Tucker was a passenger. Al t hough both Wight and Tucker denied
that the crack bel onged to Tucker, Wight's testinony showed that
Tucker knew that Wight went to Fort Worth to obtain crack, sone of
whi ch Tucker intended to obtain for his personal use when he
brought custoners to Wight. Although Tucker testified that the
handgun he possessed was for his own protection rel ative to anot her
matter, the jury could reasonably infer that he brought it with him
on the trip to protect the crack which Wight obtained in Fort
Wrth. Thus, the jury was entitled to find, based on the evi dence,
t hat Tucker constructively possessed the crack found in his jacket.

See United States v. Marx, 635 F.2d at 440.

This evidence is also sufficient to support Tucker's



convi ction based on the rul e that each conspirator can be convicted
of substantive offenses commtted in furtherance of the conspiracy
while he is a nenber of the conspiracy. A party to a conspiracy
may be convicted of a substantive offense in this manner even if
that party did not participate in the substantive offense or even

know that it occurred. Pi nkerton v. U.S., 328 U S. 640, 647, 66

S.C. 1180, 90 L. Ed. 2d 1489 (1946); see United States v. Basey, 816

F.2d 980, 997 (5th Gr. 1987). At Tucker's trial, the court gave
the required Pinkerton instruction to the jury. See Basey, 816
F.2d at 998. Tucker's first point of error is denied.

Evi dence of Tucker's Drug Usage

Tucker contends that the district court abused its discretion
by admtting evidence that he was a crack addict and that he
received crack in exchange for providing custoners to Wight.
Tucker argues that the adm ssion of this evidence viol ated Federal
Rule of Evidence 403 because its "probative value [was]
substantially outwei ghed by the danger of unfair prejudice." He
al so asserts that adm ssion of this evidence viol ated Federal Rule
of Evidence 404(b) because it proved only that "he was an unsavory
character and a “crack' addict," whose "only intent was to get
“crack' cocaine from M. Wight to support his habit." Tucker's
only objection at trial, which was overruled, was to evidence of
drug deal i ng both before and after Decenber 16, 1992, as irrel evant
and "highly prejudicial."

Tucker's argunent |acks nerit because "[e]vidence of an

uncharged offense arising out of the sanme transactions as the



of fenses charged in the indictnent is not extrinsic evidence within
the neaning of Rule 404(b), and is therefore not barred by the
rule.” United States v. Maceo, 947 F.2d 1191, 1199 (5th GCr.

1991), cert. denied, 112 S. . 1510 (1992). The evidence of

Tucker's personal use of crack and his receiving crack i n exchange
for providing Wight with custonmers also was not "extrinsic"
because it was "inextricably intertwined with the evidence used to
prove the crine charged, [and was] admi ssible so that the jury
[ coul d] eval uate all of the circunstances under whi ch t he def endant

acted,"” including Tucker's intent. United States v. Randall, 887

F.2d 1262, 1268 (5th G r. 1989). Furthernore, the adm ssion of
such evidence, which was offered by the Governnent, was not
reversible error because Tucker based his defense on it. H s
def ense was that he did not conspire with Wight or participate in
Wight's possession of the crack found in the Arny jacket, but that
he was only an addi ct who bought or received crack fromhis deal er,
Wight. Tucker's second point of error is denied.

The Anpbunt of Cocai ne For VWi ch Tucker was Account abl e

Tucker contends that the district court's calculation of the
quantity of <crack cocaine attributable to him was clearly
erroneous. He argues that the court should not have relied on the
hearsay statenents of a confidential informant ("Cl"), because they
| acked sufficient indicia of reliability.

The presentence report ("PSR') states that on Novenber 11

1992, an unnaned Cl provided i nformation that Tucker was one of the
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main crack dealers at the Conplex, a "mddle man" for Wi ght.
After Wight's arrest, he admtted to police "that Tucker was one
of his main mddle nen."

The CI stated "that he had personally seen Tucker in
possession of “crack' cocaine on numerous occasions since
approxi mately June, 1992, and had heard Tucker tal k about dealing
i n one-ounce amounts of “crack' cocaine."” The Cl reported that he
had purchased crack from Wi ght. He stated that on Novenber 5,
1992, in Wight's apartnent at the Conplex, he "saw Wight with a
smal | paper sack containing approximately 100 rocks of suspected
“crack' cocaine"; the Cl estimated the total amount of cocaine in
the bag to be between one and one-and-a-hal f ounces.

On Novenber 12, 1992, the CI saw Wight renove a paper sack
from under the hood of his Cadillac and carry the sack into his
apartnent. The PSR states that Wight "told the CI that he had
just returned from his supplier in Fort Wrth." The PSR

erroneously states that "[t]he G saw the contents of the sack and

believed it to be "crack' cocaine.”" The Cl estimated that the sack
cont ai ned about ni ne ounces of crack. The case agent, Oficer Gary
Harrison of the Waco Police Departnent, who was assigned to a DEA
Task Force in Wico, estimted conservatively that the sack
contained fromthree to four ounces of crack.

Oficer Harrison provided $100 to the CI with which to buy
crack fromWight, on Novenber 20, 1992. The CI bought 1.4 grans
of crack from Wight wth this noney. "Tucker had nmade

arrangenents for the C to nake this purchase and was present when

11



the purchase occurred [in Tucker's apartnent].” The C
"identif[ied] three other apartnents in the conplex which were
“crack' houses supplied by Wight."

At Tucker's sentencing hearing, Oficer Harrison testified
concerning the PSR information stated above. Harrison also
testified that the CI had worked for him for about six years,
during which time the C had on nunerous occasions provided
informati on concerning drug activities. This information had
al ways proved to be accurate. Harrison stated that he did not w sh
to disclose the Cl's identity because the CI was still providing
such information to him

Based on the information provided by the CI as related by the
case agent, the probation officer found that the total anount of
crack attributable to Tucker was 223.87 grans. This consisted of
one ounce (28.35 grans) on Novenber 5, 1992, three ounces (85.05
grans) on Novenber 12, 1992, and the 110.47 grans seized on
Decenber 16, 1992.

Because t he amount of crack was at | east 150 but | ess than 500
granms, Tucker's base offense |evel was 34. US S G § 2D1.1(c)
(Drug Quantity Table). The probation officer added two |evels
because "a dangerous weapon was possessed during conmm ssion of the
offense.” 1d. 8 2D1.1(b)(1). Wth atotal offense | evel of 36 and
a crimnal history category of 1, Tucker's guideline range for
i nprisonment was from 188 to 235 nonths. U S S.G Ch. 5 Part A
(Sentencing Table). The district court, adopting the PSR,

sent enced Tucker to serve 188 nonths.
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This Court "w |l uphold the district court's sentence so | ong
as it results from a correct application of the guidelines to

factual findings which are not clearly erroneous.” United States

v. Sarasti, 869 F.2d 805, 806 (5th Gr. 1989). Accordingly,

"[s] pecific factual findings about the quantity of drugs to be used
in setting the base offense | evel are reviewed on appeal only for

clear error." United States v. Angqulo, 927 F. 2d 202, 205 (5th Cr

1991).

"[A] presentence report generally bears sufficient indicia of
reliability to be considered as evidence by the trial judge in
maeking the factual determnations required by the sentencing

guidelines." United States v. Alfaro, 919 F.2d 962, 966 (5th Cr

1990). A defendant has "the burden of show ng that [information in
the PSR] upon which the district court relied in sentencing was

materially untrue." United States v. Flores, 875 F.2d 1110, 1113

(5th Cr. 1989). However, his "[u]lnsworn assertions do not bear
sufficient indicia of reliability to support [their] probable
accuracy, and, therefore, should not generally be considered by the
trial court in making its factual findings." A faro, 919 F. 2d at
966 & n.16 (footnotes and quotation marks omtted).

Except for the erroneous statenent in the PSR that the C saw
the contents of Wight's paper sack on Novenber 12, 1992, no
evi dence was produced at Tucker's sentencing hearing to controvert
the district court's findings concerning drug quantity. The
finding that 85.05 grans of crack was attri butable to Tucker on the

basi s of the Novenber 12 incident was not clearly erroneous; it was

13



supported by the Cl's report that Wight told him he had just
returned from his Fort Wrth supplier, and that Wight took the
sack fromunder the hood of his car. The finding also is supported
by Wight's uncontradicted trial testinony that he was getting
three to four ounces of crack a week fromhis Fort W rth source.
The PSR, O ficer Harrison's testinony, and Wight's other tria
testinony anply supported the attribution of 223.07 grans of crack
to Tucker for sentencing purposes. Tucker's final point of error
is denied.

We therefore AFFI RM Tucker's conviction and sent ence.
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