IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8519

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
RALPH R GARCI A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-92- Cv-283 (SA-90-CR-286-1))

(February 18, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Proceeding pro se and in forma pauperis, Ralph R Garcia

appeal s the district court's denial of relief under 28 U S. C

8§ 2255. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Ral ph R Garcia was indicted by a federal grand jury on
Cct ober 18, 1990, and charged with two counts of drug
trafficking: distribution of cocaine on or about June 27, 1990,
inviolation of 21 U S.C. 8 841(a)(1) (Count 1); and distribution
of heroin on or about July 4, 1990, in violation of 21 U S. C
§ 841(a)(1l) (Count 11). Pursuant to a witten plea agreenent,
Garcia pleaded guilty to Count Il in exchange for the
governnent's agreenent to dismss Count | and not to oppose
Garcia's request for credit in sentencing for his acceptance of
responsibility.

On March 15, 1991, the district court sentenced Garcia to a
75-month termof incarceration and a five-year term of supervised
rel ease. Garcia was al so ordered to pay a $50 speci al
assessnent. Garcia appeal ed, arguing that the district court
erred in failing to grant himcredit for acceptance of
responsibility. This court affirmed the district court's

judgnent. United States v. Garcia, No. 91-5586 (5th Gr. Sept.

25, 1991) (unpublished opinion), cert. denied, 112 S. . 1214

(1992).

On March 24, 1992, Garcia filed in federal district court a
nmotion to vacate or correct his sentence pursuant to 28 U S. C
§ 2255. Garcia made nunerous argunents in his notion: (1) that
the district court had failed to advise himof the five-year
maxi mum term of supervised release; (2) that the district court
had m sapplied the United States Sentencing Cuidelines (the

Guidelines) in determning his sentence; (3) that the district



court had failed to rule on his objections to his pre-sentence
i nvestigation report (PSI); (4) that he had been wongfully
denied credit at sentencing for having accepted responsibility;
(5) that his guilty plea had been involuntary; (6) that the
district court had breached the plea agreenent and thus had

vi ol ated Federal Rule of Crimnal Procedure 11(e)(3); (7) that
the district court had violated 28 U.S.C. §8 851(a)(1) because he
had not been informed that the court would rely on his prior
convictions to "enhance his sentence"; and (8) that he had
recei ved ineffective assistance fromhis appell ate counsel on
di rect appeal.

The magi strate judge to whom Garcia's case was referred
recommended that Garcia's notion be denied in all respects except
that his five-year term of supervised rel ease shoul d be reduced
to a three-year term because the district court had failed to
advi se Garcia of the five-year maxi numterm of supervised
release. Garcia objected to the magistrate's recomendati on
concerning the denial of his notion. After a de novo review, the
district court accepted the nmagistrate's recomendati ons and

entered judgnent accordingly. This appeal ensued.

.
Garcia first argues that the district court m sapplied
8§ 1B1.3 of the Guidelines by relying on conduct which occurred

after the date on which he sold heroin to a federal undercover



agent, thus inproperly calculating the anount of drugs to be used
for sentencing. This argunent, however, is without nerit.

This court has made it clear that 28 U S.C. § 2255 provi des
recourse only for "transgressions of constitutional rights and
for that narrow conpass of other injury that could not have been
rai sed on direct appeal and would, if condoned, result in a

conplete mscarriage of justice." United States v. Perez, 952

F.2d 908, 909 (5th Gr. 1992) (quoting United States v. Capua,

656 F.2d 1033, 1037 (5th G r. 1981)); see United States v.
Prince, 868 F.2d 1379, 1382 (5th Cr.), cert. denied, 493 U S

932 (1989). "A district court's technical application of the
Cui del i nes does not give rise to a constitutional issue.” United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

Garcia has not nmade a constitutional argunent or suggested
any reason why affirmance of the district court's denial of his
nmotion would result in a mscarriage of justice. Further, this
i ssue could have been raised on direct appeal. Garcia has thus

stated no grounds for 8§ 2255 relief on this issue.

L1,

Garcia next asserts that the district court failed to
address and nmake findings regarding his objections to information
in his PSI and to correct allegedly erroneous information in the
PSI. Nonet hel ess, because this is a non-constitutional issue
whi ch coul d have been raised on direct appeal, it is not

cogni zable in a § 2255 noti on.



| V.

Garcia further contends that the district court erred in not
granting himcredit in sentencing for his acceptance of
responsibility. However, Garcia previously raised this
contention on direct appeal, and this court rejected it. See

United States v. Garcia, No. 91-5586 (5th Cr. Sept. 25, 1991)

(unpubl i shed opinion), cert. denied, 112 S. . 1214 (1992). An

i ssue rai sed and di sposed of in a previous appeal from an
original judgnment of conviction cannot be considered in a § 2255

motion. United States v. Kalish, 780 F.2d 506, 508 (5th Cr.),

cert. denied, 476 U. S. 1118 (1986). Garcia's argunent is thus

W thout nerit.

V.

Garcia al so argues that the district court violated Federal
Rul e of Crimnal Procedure 11(e)(3) and the Constitution by
breaching the plea agreenent into which Garcia entered. He
asserts that the district court assessed a sentence greater than
the 18-to-24-nonth term he all eges was part of his plea
agreenent. |If we construe his brief nost liberally, he also
argues that his plea was unlawful Iy i nduced because he had
pl eaded guilty under the assunption that the 18-to-24-nonth term
di scussed during plea negotiations was the sentence he was to
receive and that thus his conviction was invalid. W address
Garcia's claimconcerning his allegedly unlawful guilty plea

first.



Garcia's constitutional claimthat his plea was unlawful |y
i nduced coul d have been raised on direct appeal. To raise this
issue for the first tinme on collateral review under § 2255, a
petitioner nust show both "cause" for his procedural default and
"actual prejudice" resulting fromthe perceived error. United

States v. Drobny, 955 F.2d 990, 994-95 (5th Cr. 1992) (citing

United States v. Shaid, 937 F.2d 228, 232 (5th Cr. 1991) (en

banc), cert. denied, 112 S. C. 978 (1992)). |If the petitioner

fails to neet his burden of show ng cause and prejudice, he is
procedurally barred fromattacking his conviction or sentence.
Id. at 995. To invoke this procedural bar, however, the
governnment nust raise it in district court. 1d. Because the
governnent failed to do so in this case, we can thus consider

this issue in Garcia's § 2255 noti on. See United States V.

Pierce, 959 F.2d 1297, 1301 n.7 (5th Gr.), cert. denied, 113 S.

Ct. 621 (1992); Drobny, 955 F.2d at 995.
Aguilty pleais validif it is made know ngly and

voluntarily. Harmason v. Smth, 888 F.2d 1527, 1529 (5th Cr

1989). If a defendant understands the nature of the charges

agai nst him and the consequences of his plea and still chooses
voluntarily to plead guilty, the plea should be upheld. See
Bonvillain v. Blackburn, 780 F.2d 1248, 1250-51 (5th Gr.), cert.

denied, 476 U. S. 1143 (1986). As long as Garcia understood the
possi bl e I ength of his sentence, he was aware of the consequences

of his plea. Hobbs v. Blackburn, 752 F.2d 1079, 1082 (5th Cr.),

cert. denied, 474 U. S. 838 (1985). Moreover, a defendant's




sol emn declaration in open court that he is aware of the
consequences of his plea but that he still chooses to plead

guilty carries a strong presunption of veracity. Blackledge v.

Allison, 431 U S. 63, 74 (1977). A defendant generally may not

recant sworn testinony made at a plea proceeding. United States

v. Fuller, 769 F.2d 1095, 1099 (5th G r. 1985).

Garcia offers no support for his claimthat his guilty plea
was constitutionally infirm The signed, witten plea agreenent
into which he entered specifically states that Garcia' s sentence
was "to be inposed . . . in accordance with the United States
Sentencing CGuidelines." The agreenent also states that it was
"under st ood between the parties that the prom ses made by the
Gover nnent regardi ng application of the guidelines and inposition
of sentence, set forth above, do not bind the sentencing court."
Further, in the agreenent the governnent nmade "no prediction
concerning the actual termof inprisonnent.” The agreenent al so
states that the parties to the agreenent recogni zed that any
estimates nmade regardi ng sentencing during plea negotiations were
"not binding on the court and [were] not intended to induce and
[did] not induce [Garcia] to enter into the plea bargain
agreenent and to plead guilty."”

Garcia testified in open court at his plea hearing that he
understood the contents of the plea agreenent and that the
maxi mum possi bl e puni shnment he could receive was "up to twenty

years in jail," "a mllion dollar fine," and "a nmandatory three-

year term of supervised release.” Garcia also testified that he



understood that his sentence woul d be cal cul ated under the

Gui delines. Wen asked if he had any questions about the

Cui del i nes, he responded negatively. He further testified (1)
that he was pleading guilty "freely and voluntarily, and know ng
full well what [could] happen to [hin] by being found guilty";
(2) that he had not been threatened, coerced, or forced into

pl eading guilty; and (3) that he had not been nade any prom ses
as to what his sentence would specifically be.

Garcia has offered no evidence to overcone the strong
presunption of truth which acconpanied his testinony. Hi s claim
that he was unaware that his sentence could exceed an 18-t o-24-
month range is directly contradicted not only by his testinony
but also by his signature on the plea agreenent. Further, he
does not contend that he is not guilty but rather only that his
sentence shoul d be reduced. W thus cannot determ ne that his
guilty plea was involuntarily and unknow ngly nade.

Garcia al so argues that the district court violated Federal
Rule of Crimnal Procedure 11(e)(3) in breaching the plea
agreenent. This argunent, however, is wthout nerit because the
district court was not bound by the plea agreenent and, as such,

did not breach it.

V.
Garcia additionally contends that the district court
violated 21 U S.C. 8 851(a)(1l) because he had not been inforned

in witing before entry of his plea that prior convictions would



be relied upon for sentencing and that his probation officer used
prior convictions to "enhance" his sentence. This argunent is
also without nerit. Garcia's sentence was not "enhanced" based
on his prior convictions. Perhaps Garcia mstakenly refers to
the calculation of his crimnal history category, which relied
upon four prior convictions. Regardless, he has not shown any

error on the part of the district court.

VI,

Moreover, Garcia asserts that the district court failed to
conduct a de novo review of the record and inproperly del ayed
ruling on his 8 2255 notion. The record belies his assertions.

The district court's order of June 28, 1993, states that the
court "conducted a de novo review of the Magistrate's Menorandum
and Recommendati on and finds that the Petitioner's objections to
the Magi strate's Recomendation are without nerit." Garcia
offers no evidence to controvert the district court's statenent.
Further, although Garcia contends that the district court
needl essly delayed its ruling, he has neither alleged nor shown
that any del ay was purposeful or that any of his constitutional

rights were violated. His argunent is thus without nerit.

VITI.
Garcia finally contends that he received ineffective
assi stance fromhis appellate counsel on direct appeal because

counsel failed to include in the appellate brief all the issues



whi ch were contained in his objections to the PSI. He nmakes bal d
assertions that a United States Attorney told his appellate
counsel that an appeal on all the issues would work a revocati on
of Garcia's plea agreenent and would lead to the filing of
additional charges. He also states that his appellate counsel
denied his request to file an anended brief.

To support a claimfor ineffective assistance of counsel,
Garcia nmust show that counsel's performance was deficient and
that the deficient performance prejudiced himso as to deprive

himof a fair appeal. See Strickland v. WAshi ngton, 466 U. S.

668, 687 (1985). W first note that Garcia does not have a
constitutional right "to conpel appointed counsel to press
nonfrivol ous points requested by the client, if counsel, as a
matter of professional judgnent, decides not to present those

points." Jones v. Barnes, 463 U S. 745, 751 (1983) (enphasis

added); see Mayo v. Lynaugh, 882 F.2d 134, 139 (5th Cr. 1989),

cert. denied, 112 S. . 272 (1991). Further, Garcia fails to

establish not only which issues his appellate counsel failed to
rai se on direct appeal but also that he was prejudiced in any way
by counsel's failure to do so. He is thus not entitled to relief

on his claimof ineffective assi stance of counsel.

I X.

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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