IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8507
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ENRI QUE CHAVEZ- RI CS,

Def endant - Appel | ant.

Appeal fromthe United States District Court

for the Western District of Texas

USDC No. P-93-CR-23-1
(May 19, 1994)

Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Enri que Chavez-Ri os (Chavez) chall enges the sufficiency of
the evidence on the know ng el enent of the offense of conviction,
possession with the intent to distribute nore than 50 kil ograns
of marijuana.

[We] view] the evidence in a |ight nobst
favorable to the governnent and with al
reasonabl e inferences and credibility choices
made in support of the jury's verdict. The
standard of review inquires whether any
rational trier of fact could have found the
essential elenents of the crine beyond a
reasonabl e doubt.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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United States v. Anchondo- Sandoval, 910 F.2d 1234, 1236 (5th G

1990). "[T]he evidence need not exclude every hypot hesis of

innocence . . . ." United States v. Diaz-Carreon, 915 F.2d 951,

953-54 (5th Gir. 1990).

The know edge el enent in a possession case
can rarely be established by direct evidence.
Know edge can be inferred fromcontrol of the
vehicle in sone cases; however, when the
drugs are hidden, control over the vehicle
alone is not sufficient to prove know edge.
The general rule in this circuit is that
know edge can be inferred fromcontrol over
the vehicle in which the drugs are hidden "if
there exists other circunstantial evidence
that is suspicious in nature or denonstrates
guilty know edge."

United States v. Garza, 990 F.2d 171, 174 (5th GCr.) (footnotes

omtted), cert. denied, 114 S.C. 332 (1993).

The Border Patrol agents testified that Chavez's dirt-road,
circuitous route around the checkpoint was nost unusual and
appeared to be checkpoi nt avoi dance. Both agents noticed

Chavez' s nervous behavi or. See Di az-Carreon, 915 F.2d at 954;

see also United States v. McDonald, 905 F.2d 871, 874 (5th Gr.)

(noting as a factor the defendant's "hei ghtened anxiety" as the

search cane closer to the hidden contraband), cert. denied, 498
U S. 1002 (1990).

Chavez was hesitant in his answers. He stated that he was a
naturalized citizen when in fact he was a resident alien. He
of fered two explanations for being in the area: He was | ooking
for fence posts and he had gone to visit an area resident. No
fence posts were found in the bed of the pickup truck, Chavez's

driving route was the reverse of that resident's habit of driving
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to his dwelling, and the agents did not observe the truck stop

al ong the unpaved roads. See D az-Carreon, 915 F.2d at 955

("less-than-credi ble" story as a factor).

These conbi ned circunstances, along with Chavez's control
over the vehicle, are sufficient to support the jury's
determ nation that Chavez know ngly possessed the marijuana. See
id.

AFFI RVED,



