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Before PCLI TZ, Chief Judge, GARWOOD and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:”’

CGeorge Jones and David Na'i mappeal the dismssal for failure
to state a claimof their pro se 42 U S.C. § 1983 challenge to the

Texas parole eligibility law. Benito Lopez appeals the denial of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



his notions for permssive intervention and in forma pauperis

status. We affirm

Backgr ound

Jones, Na'im and Lopez are prisoners of the Texas Depart nent
of Crimnal Justice, each convicted before 1987 of an aggravated
of fense under Texas law. Effective Septenber 1, 1987, the Texas
| egislature anended its parole eligibility law, naking innmates
convi cted of aggravated of fenses eligible for rel ease after serving
the | esser of one-fourth of the sentence inposed, or 15 cal endar
years ("one-fourth law').!? The prior version of the statute
requi red i nnmat es convi cted of aggravated crines to serve the | esser
of one-third of the sentence inposed, or 20 calendar years
("one-third law').2 |In 1991 Texas Attorney General Dan Mbrales
i ssued an opinion stating that the one-fourth rule would not be
given retrospective effect. This left Texas prisoners |ike Jones,
Na'im and Lopez under the previous eligibility rule.

Jones and Na'im sought declaratory and injunctive relief
against the Attorney General, alleging equal protection and
separation of powers violations. The Attorney General noved to
dismss for, inter alia, failure to state a claim contending that
Jones and Na'im had neither asserted discrimnatory intent nor
clainred that the statute as applied was wthout rationa

relationship to legitimte governnental interests. The nagistrate

Tex. Code Crim Proc. Ann. art. 42.18, 8§ 8(b) (West 1991).
2Tex. Code Crim Proc. Ann. art. 42.12, 8§ 15(b) (Wst 1979).
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judge to whom the matter was referred recomended granting the
not i on. Lopez sought perm ssi ve i ntervention under
Fed. R Cv.P. 24(b), also submtting suppl enental pleadings all egi ng
that the legislature intended the one-fourth law to operate
retroactively. After considering objections, the district court
adopted the magi strate judge's recommendation to dism ss the Jones
and Na'i mactions and it denied Lopez's notion to intervene. Lopez
sought and was denied | eave to appeal in forma pauperis. Jones,

Na'im and Lopez tinely appeal ed.

Anal ysi s

The appellants claimthe district court erred by dism ssing
their actions wthout addressing their separation of powers
chal | enge. They maintain that the Texas | egislature encroached
upon executive authority in passing the one-fourth |aw. They
m sperceive the |aw There is no federal constitutional or
statutory requirenent that state governnents adhere to the
separation of powers ideal.? This claim therefore, is not
cogni zabl e under section 1983.

The appellants also present an equal protection claim
asserting differential treatnent based on the date of their
convi cti ons. The district court correctly found that Jones and

Na'im had neither alleged purposeful discrimnation* nor clained

3See, e.q9., Whalen v. United States, 445 U S. 684, 689 n.4
("[T] he doctrine of separation of powers enbodied in the Federal
Constitution is not mandatory on the States.").

‘“Muhanmad v. Lynaugh, 966 F.2d 901 (5th Cir. 1992).
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t hat prospective application of the one-fourth | awbore no rational

relationship to legitimate governnent interests.® Even if they
had, we have upheld the purely prospective application of the
one-fourth statute against an identical equal protection
chal l enge.® Additionally, appellants' |egislative intent argunent
first appeared in Lopez's pleadings and, given the denial of his
nmotion to i ntervene, was not addressed by the district court. That
i ssue is not before us.’

In the alternative, the appellants challenge the district
court's decision to dismss their claimwth prejudice. They were
accorded anple opportunity to revise their pleadings. Dismssa
with prejudice was appropriate.?®

The appellants finally contend that the district court erred
i n denyi ng Lopez perm ssive intervention. Rule 24(b) interventions
are wholly conmtted to the trial court's discretion.® The instant
record involves no circunstances extraordi nary enough to mandate
reversal. They also challenge the denial of the request of Lopez

for in forma pauperis status on appeal. To avoid denial of pauper

SUnited States v. @Gl loway, 951 F.2d 64 (5th Cr. 1992).

Ruiz v. Morales, No. 93-4405, slip op. (5th Cir. Nov. 3,
1993) (unpublished). See also Thonpson v. M ssouri Board of
Parole, 929 F.2d 396 (8th Cr. 1991) (uphol ding conditional rel ease
| aw agai nst equal protection challenge, noting a rational basis for
maki ng a change in eligibility prospective only).

W& note in passing that the Attorney General's interpretation
has been adopted by the Texas courts. Ex Parte Choice, 828 S. W2d
5 (Tex.Crim App. 1992) (en banc).

8Jacquez v. Procunier, 801 F.2d 789 (5th Cir. 1986).

°Bush v. Viterna, 740 F.2d 350 (5th Cir. 1984).

4



status, an applicant nust present a non-frivolous issue.® W
concl ude that the argunents advanced by appel | ants have no ar guabl e
basis in | aw

The district court is AFFIRVED in all respects.

°Carson v. Polley, 689 F.2d 562 (5th Cir. 1982).
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