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Pl ai ntiff-Appellee,

ver sus

DAVI D A. TERRELL
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-90-CR-81-01/ A-93-CV-122- W5/ a- 89- CR-117- 01/ A- 93- CV-121)

(June 6, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

David Terrell pleaded guilty to possession of |ess than 50
kilograns of marijuana wth intent to distribute, making a
m sstatenment on a tax return, and contenpt of court. Because the
district court had erroneously inposed 5 years of supervised

rel ease for the possession count, we vacated the sentence on that

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



count . On remand, the district court inposed 3 years. Terrel
filed notions to vacate, set aside, or correct his sentences. The
district court denied the notions. Terrell appealed. W affirm
.
A defendant may not raise an issue for the first tine on
coll ateral review w thout show ng cause for the procedural default

and actual prejudice fromthe error. U.S. v. Shaid, 937 F.2d 228,

232 (5th Cr. 1991) (en banc), cert. denied, 112 S. C. 978 (1992).

We reach the nerits of Terrell's clainms because the Governnent did
not expressly invoke the procedural bar in the district court. See

U.S. v. Drobny, 955 F.2d 990, 994-95 (5th Gr. 1992).

L1l
Terrell argues that his Fifth and Si xth Anmendnent rights were
vi ol at ed because an FBI agent provided hearsay testinony at his
sentenci ng hearing. Hearsay is adm ssi bl e for sentenci ng purposes.

U.S. v. Young, 981 F.2d 180, 187 (5th G r. 1992), cert. denied, 113

S. . 2454, cert. denied, 113 S. C. 2983 (1993). I nformati on

used to determ ne a sentence nust only be sufficiently reliable and
rationally related to the decision to inpose the sentence. Id.
The agent's testinony net these criteria.

| V.

Terrell contends that he should be permtted to withdraw his
guilty plea. H s sentence was calculated on the basis of 280
pounds of marijuana. Terrell notes that the information to which
he pl eaded guilty referred to a specific date and only one pound of

marijuana. He contends that he pleaded guilty only to a one pound



gquantity and that, because he was sentenced for the | arger anount,
his guilty plea was not know ng and vol untary.

Terrell also argues that sentencing himon the basis of 280
pounds violated his plea agreenent. Because this issue is raised
for the first tinme on appeal and does not involve a purely |egal

question, we wll not consider it. Varnado v. Lynaugh, 920 F.2d

320, 321 (5th Cr. 1991) (per curianm). However, Terrell did argue
in the district court that he was msinforned and that he had
entered his plea to a one pound quantity believing that he woul d be
sentenced for that anount. This argunent goes to the vol untariness
of the plea and not to the question whet her the Governnent breached
the pl ea agreenent.

The plea agreenent stated that the Governnent had nade no
guarantee to Terrell about a possible sentence. The district
court, which nmay sentence for all rel evant conduct, including facts

not alleged in an information, U.S. v. Puma, 937 F. 2d 151, 156 (5th

Cr. 1991), cert. denied, 112 S. C. 1165 (1992), stated:

No one can tell you, at this point in time, wth any
degree of <certainty, what |[the sentence wunder the
Sent enci ng Qui del i nes] may be. There are several reasons
for that. The first is, that particularly in drug cases,
matters are unknown which have to be determ ned by the

Probation Ofice. The CQuidelines in drug cases are
primarily determ ned by the anmount of drugs involved in
the offense. Now, each of you have anmounts of drugs

mentioned in your plea agreenent, but the Probation
Ofice is not bound by that and neither is the Court.
The Court may find it necessary, depending on what the
report reflects, to nake a determ nation as the anount - -
as to the anmount of drugs involved. And if that's the
case, then certainly no one can tell you what the
Guidelines are going to be, because that determ nation
has not been nmade.




Terrell may have m sunderstood the technical application of the
gui delines, but that m sunderstanding did not render his guilty
pl ea unknowi ng or involuntary. He had adequate infornmation
concerning the possibility of a |onger sentence calibrated to the
anount of drugs involved in the offense.

Terrell argues that he received no benefit from the plea
agreenent because he received the sanme prison sentence that he
woul d have received had he been convicted at trial. Terrell
ignores the fact that he was sentenced bel ow the guideline range
because the district court was |limted to the statutory maxi mum
sentence under 21 U S C. 8§ 841(b)(1)(D). If Terrell had been
convicted for the entire 280 pounds of nmarijuana, a quantity
greater than 50 kilograns, Terrell would have been subject to a
sentence within the guideline range of 63 to 78 nonths. Terrel
benefited fromthe plea agreenent.

V.

Terrell contends that he received ineffective assistance of

counsel. He nust show that counsel's perfornmance was so deficient

that it prejudiced the defense. Strickland v. WAshi ngton, 466 U. S.

668, 687 (1984). Terrell nust denonstrate that counsel's deficient
performance caused t he proceeding to be unreliabl e or fundanental ly

unfair. Lockhart v. Fretwell, 113 S. . 838, 844 (1993). To show

prejudice in the context of a guilty plea proceeding, Terrell nust
denonstrate that, but for counsel's errors, he would not have

pl eaded guilty and woul d have gone to trial. U.S. v. Kinsey, 917

F.2d 181, 183 (5th Cr. 1990).



Terrell contends that his |lawer failed to explain that he
woul d be sentenced for all relevant conduct. |f true, the district
court's adnonition at the arraignnent cured this error. Terrel
argues that his |awer should have negotiated an agreenent that
explicitly bound the Governnent, but he has not shown that the
Gover nnent was not bound or that it breached the agreenent. As the
district court did not reject the agreenent, Terrell could not have
been prejudiced by this om ssion. Terrell contends that his
attorney should have called Coulter to testify, but does not

suggest how Coulter's testinony would have hel ped him or why the

decision not to call Coulter was an unreasonable strategic
deci si on.
AFFI RVED.



