IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8485
Conf er ence Cal endar

DAVI D KI KTA,

Pl ai ntiff-Appellant,
ver sus

MARI AM A. MARUASTI, M D.,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

USDC No. EP-93-CV-241

(Decenber 15, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

David Ki kta, proceeding pro se, filed this 8§ 1983 action
against Dr. Mariam A. Maruasti for refusal to treat himfor
stress. The district court dismssed his action as frivol ous
under 28 U. S.C. 8 1915(d), holding that Kikta's conplaint had
failed to state a claimbecause it did not allege that Dr.
Maruasti acted under color of state |aw

A 8 1915(d) dism ssal is reviewed for abuse of discretion.

Denton v. Her nandez, u. S , 112 S. . 1728, 1733-34, 118

L. Ed. 2d 340 (1992). A district court may dismss an in forma

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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pauperis conplaint if it is frivolous, that is, if it lacks an
arguabl e basis either in lawor in fact. |1d.

In Moore v. Mabus, 976 F.2d 268, 270 (5th Gr. 1992), this

Court established a framework for determ ning when a district
court has abused its discretion in dismssing a case under
8§ 1915(d). An appellate court should consider whether "(1) the
plaintiff is proceeding pro se, 2) the court inappropriately
resol ved genui ne issues of disputed fact, (3) the court applied
erroneous | egal conclusions, (4) the court has provided a
statenent of reasons which facilitates “intelligent appellate
review,' and (5) any factual frivolousness could have been
remedi ed through a nore specific pleading." Id.

Kikta did allege that Dr. Maruasti acted under "col or of

| aw. Al t hough he did not allege facts to show why the def endant
was acting under color of state law, this could have been
remedi ed through allowing Kikta to anmend his conplaint. Kikta
alleges in his brief that Dr. Maruasti acted under color of state
| aw because she was under contract with the EIl Paso County
Detention Facility to provide psychiatric treatnent to i nnates of
the facility. A physician who provides nedical services to

i nmates pursuant to a contract with the governnental authority is

deenmed to be a state actor. West v. Atkins, 487 U.S. 42, 54-57,

108 S.Ct. 2250, 101 L.Ed.2d 40 (1988).

The district court abused its discretion in dismssing
Kikta's action as frivolous on this basis. The district court's
judgnent is VACATED and this case is REMANDED for further

pr oceedi ngs.



