UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-8475
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
PABLO ARI AS PUI G
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for the Western District of Texas
(W93-CR-39-(1))

(March 29, 1994)

Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Pui g chall enges his guideline sentence followng his guilty
plea. W find no error and affirm

| .

Pabl o Arias Puig, the defendant, and Fidel Aguilar, I1l, were
named in a five-count indictnent charging themw th conspiracy to
distribute cocaine, possession of firearns in a school zone,

distribution of cocaine, and distribution of cocaine within 1000

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



feet of an elenentary school. Puig entered a guilty plea to count
one - conspiracy to distribute cocaine and count five -
di stribution of cocaine within 1000 feet of a school. The factual
basi s acconpanyi ng the plea agreenent stated that Puig and Aguil ar
conspired together to distribute cocaine fromJune of 1992 t hrough
January 25, 1993. The factual basis stated that Puig sold Aguil ar
one- hal f ounce of cocai ne for $400 cash on January 25, 1993, within
1000 feet of an elenentary school. Further, the factual basis
stated that Puig was Aguilar's supplier and that Aguilar had
purchased cocai ne at | east twice a week fromPuig during the entire
course of the conspiracy. The district court accepted Puig' s plea
and sentenced himto 100 nont hs of inprisonnent on each count, with
the terns of inprisonment to be serve concurrently. Puig tinely
filed a notice of appeal.
1.
A

Puig first argues that the district court was clearly
erroneous in finding that the conspiracy i nvol ved approxi mately 950
grans of cocaine, an anount that would result in an offense |eve
of 26 under U S.S.G 8§ 2D1.1 In his objections to the PSR, Puig
asserted that he should be held accountable for 210.13 grans of
cocai ne. On appeal, Puig argues that he shoul d be hel d account abl e
for an anount |ess than 25 grans. In both the district court and
on appeal, the basis of Puig's argunent is the sane - that the

testinony of codefendant Aguilar was unreliable. The district



court found that Aguilar's statenents given at the tinme of his
arrest were reliable and true.

Factual findings of the district court nmade in applying the
sentencing guidelines are reviewed under a clearly erroneous
standard. See United States v. Mral es-Vasquez, 919 F.2d 258, 263
(5th Gr. 1990). To prevail in his clains that the district court
commtted clear error, Puig nust denonstrate that the version of
the events given by Aguilar at the tinme of his arrest relied on by

the district court was materially wuntrue, inaccurate[,] or
unreliable."" United States v. Kinder, 946 F.2d 362, 366 (5th Cr
1991), «cert. denied, 112 S. C. 2290 (1992).

Puig contends that Aguilar nade |ater statenents that were
i nconsistent with the information he provided at the tinme of his
arrest. The district court nmade the foll ow ng determ nation.

[Clonparing M. Aguilar's statenents imrediately after

his arrest, when he woul dn't know t he damagi ng effect his

adm ssi ons woul d have, and his recanting of that after he

had | egal advice and woul d wel | know what he had done to

hinmself, it's got to be the conclusion that it's nore

likely he was being truthful and accurate before he
realized it would be beneficial to himto not admt the
extent of his dealings. So, the court finds that to be

reliable and true .

This account of the evidence is plausible and the district
court's finding regarding the anmount of cocaine involved in the
offense is not clearly erroneous.

B

Pui g argues next that the district court inproperly enhanced

his offense |level for the possession of a firearm during the

comm ssion of the offense under U S S.G 8§ 2D1.1(b)(1). Pui g



asserts that the district court was clearly erroneous in finding
that it was not "clearly inprobable that [the gun] was connected
with the offense.” In United States v. Wbster, 960 F.2d 1301,
1310 (5th Cir.), cert. denied, 113 S.C. 355 (1992), the court held
that fact finding related to this enhancenent was reviewed for
clear error.

The court also held that "[o]nce it is established that a
firearmwas present during the offense, the district court should
apply the enhancenent unless it is clearly inprobable that the
weapon was connected with the offense.” Id. In this case, the
conspiracy in question ran fromJune 1992 to January 1993. It is
undi sputed that a search of Puig's resident in Novenber 1992
uncovered two pistols. In Wbster, the court upheld the
enhancenent related to a drug conspiracy when a gun was found
behind stacks of plates in the kitchen of the defendant's
restaurant. See 960 F.2d at 1310. In this case, the guns were
found in Puig's resident during the conspiracy and Puig has
presented nothing to show that the district court was clearly
erroneous in finding that it was not clearly inprobable that the
weapons were connected to the drug trafficking conspiracy.

C.

Puig argues finally that the district court erred in denying
his request for a two point reduction in offense | evel because he
accepted responsibility for 13.86 grans of cocaine sold to Aguilar
on January 25, 1993. He asserts that he did not need to accept

responsibility for anything el se because as discussed above no



reliable evidence supported holding him accountable for a |arge
anount of cocai ne.

I n determ ni ng whet her a def endant qualifies for an adj ust nent
under 8§ 3El.1(a), consideration may be given to whether the
defendant truthfully admtted t he conduct conprising the offense of
convi ction and whether he truthfully admtted or fal sely deni ed any
addi tional relevant conduct for which he was accountable. Section
3E1l.1 comment. (n.1) (a). Under the 1992 version of the
provi sion, "{a] defendant may remain silent in respect to rel evant
conduct beyond the offense of conviction wthout affecting his
ability to obtain a reduction under this subsection. However, a
def endant who falsely denies, or frivolously contests, relevant
conduct that the court determnes to be true has acted in a manner
i nconsi stent with acceptance of responsibility. Id. Inthis case,
the district court determned that Puig was responsi ble for nore
than 13.86 grans of cocaine. Puig did not remain silent on this
i ssue, but has continued to deny it through his appeal. The record
supports the district court's denial of the reduction for
acceptance of responsibility and that finding was not clearly
erroneous.

AFFI RVED.



