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Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant R chard A Jackson, a federal prisoner in
1985, appeals (1) an adverse judgnent in his Federal Torts d ains
Act (FTCA) suit against the United States, (2) an adverse jury
verdict in his Bivens action agai nst two i ndi vidual defendants, and
(3) the dism ssal of his Bivens action agai nst two ot her indivi dual
defendants for his failure to serve themin accordance w th FEDERAL
RUE o CQwviL PROCEDURE 4(n). On review, however, we find that
Jackson's Bivens clainms against Lieutenants Cox and Beasley are

res judicata by virtue of the judgnent in favor of the United

States in Jackson's FTCA action; so we nodify the district court's
di sm ssal of the clains agai nst Cox and Beasl ey from bei ng w t hout
prejudice to being with prejudice. 1In all other respects we find
no reversible error and therefore affirm
I
FACTS ACCORDI NG TO JACKSON

Jackson testified that he slipped and fell while exiting the
shower at the Bastrop, Texas, Federal Correctional Institution
(FCl Bastrop) on June 14, 1985. According to Jackson, he had
previously suffered a leg injury while playing handball in the

prison and was therefore unable to wal k without the assistance of

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



crutches; and he was usually taken to the prison shower in a
wheel chair. On June 14 Corrections Oficer Brandon Warren, citing
a new prison policy, ordered Jackson to walk to the shower using
only one crutch, to which he was handcuffed for the walk to the
shower. Warren returned the crutch to Jackson upon conpl etion of
hi s shower, but when Jackson noticed a pool of water on the floor
out side his shower stall he asked Warren to nop it up. Warren told
Jackson not to worry, but when Jackson attenpted to exit the shower
stall he slipped and fell backwards into the stall. He al |l eges
that as a result he was severely injured, including the |oss of
consci ousness. \Wien he regai ned consci ousness he was several feet
fromwhere he had fallen

Jackson was taken to a | ocal hospital where a doctor told him
to lie flat for three weeks. Shortly thereafter, however, three
unnaned corrections officers cane to the hospital, lifted Jackson
and carried himto a van. The officers tossed Jackson onto the
floor in the rear of the van and took himto the infirmary at
FCl Bastrop.

Shortly thereafter, Lieutenants Cox, Beasley, Dllard Martin
and R D. Smth, and O ficer Vernon Gi eger entered Jackson's room
Cox first ordered Jackson to get out of bed and get dressed, then
gr abbed Jackson's shirt, pulled hi mout of bed, slamred hi magai nst
the edge of the bed, and let him fall to the floor. Cox and
Beasl ey then lifted Jackson off the floor, slanmmed hi magainst the
wal |, dropped him and kicked him Next, Corrections officers

wheel ed Jackson to a bus at the front of FCl Bastrop and threw him



into the front seat. Jackson slipped to the floor where he
remai ned until the bus arrived at FCI El Reno, Cklahoma. There,
Beasl ey and anot her corrections officer grabbed Jackson and dragged
himfromthe bus. Smth then dragged Jackson to an i solation cell.
I
PROCEEDI NGS

In 1990 Jackson filed a conplaint nam ng as defendants the
director of the Bureau of Prisons and the warden of FCl Bastrop.?
The magi strate judge substituted the U S. as defendant. |In 1991
Jackson filed a second anmended conplaint in which he outlined
clains against the U S. under the FTCA, and clains agai nst Cox,
Martin, Beasley, Smth, Carlos Otiz, the director and forner
director of the Bureau of Prisons, and the warden of FCl Bastrop,

pursuant to Bivens v. Six Unknown Naned Agents of Federal Bureau of

Narcotics, 403 U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).°2
Shortly before trial, Jackson noved to sever his clains
agai nst Cox and Beasl ey because he had been unable to acconplish
service on those two |ieutenants. The district court granted
Jackson's severance notion.
A jury heard testinony and found for Martin and Smth on
Jackson's Bivens clainms. The district court considered Jackson's

FTCA clains and found for the United States. The court denied

1 Jackson pursued administrative renedies for his fall from
1987 to 1990. It is unclear whether he pursued adm nistrative
remedi es for the other incidents he alleges.

2 The district court dismssed Jackson's clains against
Otiz, the director and fornmer director of the Bureau of Prisons,
and the warden of FCl Bastrop.



Jackson's post-trial notions for a judgnent in his favor and for
reconsi deration of the judgnent.

Jackson noved for the district court to permt Cox and Beasl ey
to be served by publication, but the court denied Jackson's notion
and di sm ssed his action agai nst Cox and Beasl ey w t hout prejudice,
for failure to serve themin the tine allowed by the federal rules.
Wi |l e Jackson's notion for reconsideration under FeED. R CGv. P
59(e) was pending, we dismssed Jackson's appeal for Ilack of
appellate jurisdiction. The district court then denied Jackson's
Rule 59 notion, and Jackson tinely filed a notice of appeal. A
judge of this court denied Jackson's notion to consolidate his
appeal s.

11
ANALYSI S

Jackson contends that the district court inproperly applied
the premses-liability standard of Texas tort liability, rather
than the negligent-activity standard, to his FTCA cl ai mregarding
his fall. He also contends that the district court failed to nmake
factual findings under the proper standard of liability and that
the judge's statenent that he woul d not have found for Jackson even
under the proper standard is inadequate to w thstand appellate
revi ew.

As the alleged torts occurred in Texas, the l|law of Texas

governs the FTCA liability of the United States. Urbach v. United

States, 869 F.2d 829, 831 (5th Cr. 1989). Anong the el enents of

a premses-liability action in Texas are:



(1) Actual or constructive know edge of sone
condition on the premses by the owner/
operator; [and]

(2) That the condition posed an unreasonabl e
risk of harmJ.]

Keetch v. Kroger, 845 S.W2d 262, 264 (Tex. 1992). "Recovery on a

negligent activity theory requires that the person have been
injured by or as a contenporaneous result of the activity itself
rather than by a condition created by the activity." 1d.

The district court held that Jackson was pursuing a prem ses-
liability action. Jackson's theory of the case in his conplaint,
second anended conplaint, at trial, and on appeal, is that he
slipped and fell due to (1) water on the waxed floor outside the
shower, (2) Warren's failure to have the water cleaned up before
requi ring Jackson to hobbl e out of the shower on one crutch, and
(3) Warren's failure to assist Jackson in | eaving the shower.

Under Jackson's theory of the case, the water on the waxed
fl oor was the dangerous condition that ultimately caused himto
slip. Jackson alleges that the water outside the shower cane from
his shower stall; he does not allege that the water was on the
floor as the result of Warren's actions contenporaneous wth
Jackson's fall. Jackson's claim therefore cones wthin the
definition of premses liability.

The district court found that there was no water outside
Jackson's shower and concl uded that Warren had not been negligent.
Jackson does not contend that the district judge's conclusion of no
prem ses |liability was incorrect. He therefore has wai ved any such

6



cont enti on. In re Municipal Bond Reporting Antitrust Litigation,

672 F.2d 436, 439 n.6 (5th Gr. 1982). Moreover, the facts as
found by the district court do not reflect the existence of any
condition creating an unreasonable risk of harm The court's
findings are not clearly erroneous. See FED. R Qv. P. 52(a).
Therefore the district court's conclusion of no premses liability
is correct.

As Jackson nmakes no ot her contentions regarding his FTCA claim
based on his fall, we affirmthe judgnment of the district court
regarding that claim

Jackson next contends that the district judge failed to nake
factual findings regarding his clainms that (1) corrections officers
injured himby throwing himinto the back of a van, by renoving him
fromthe hospital after his fall, and by transferring himto FC
El Reno after a doctor had ordered himto lie flat for three weeks,
and (2) his injuries were incurred while he was under the care of
the Bureau of Prisons. |In this Jackson is correct. The district
court made no factual findings regarding those assertions. It need
not have made any factual findings, however, as the court properly
did not allow Jackson to anend his conplaint after trial.

Jackson never alleged that prison personnel had thrown him
onto the floor of a van after taking himfromthe | ocal hospital
until he testified at trial. He repeated his allegation in his
proposed findi ngs of fact and concl usi ons of | aw and cont ended t hat
the van incident constituted negligence at |east. After the

district court entered judgnent, Jackson noved for reconsideration



in light of his proposed findings and concl usi ons.

A plaintiff may anmend his conplaint to raise issues that are
not raised in it but that are tried by the express or inplied
consent of the parties. FED. R QGv. P. 15(b). " [T] he
i ntroduction of evidence relevant to an issue already in the case
may not be used to show consent to trial of a new issue absent a
clear indication that the party who introduced the evidence was

attenpting to raise a new i ssue. Bernard v. Florida East Coast

Ry., 624 F.2d 552, 555 (5th Cr. 1980) (citation omtted).
Jackson's proposed findings and conclusions, in conjunction with
his notion calling into question the correctness of the judgnent,
arguably anounted to a notion to anend his conplaint to conform
with the evidence at trial

Jackson's al legation that he was taken from his hospital bed
and tossed into the back of a van was relevant to his Bivens claim
that prison personnel were deliberately indifferent to his serous
medi cal needs. Additionally, his testinony regarding the van was
part of his narrative about the events of June 14 and 15. It was
not at all clear, however, that Jackson was attenpting to raise a
new i ssue when he testified about having been tossed into the back
of the van. Therefore, there was no consent to trial of the new
i ssue.

Jackson, who was represented by counsel, raised solely as a
Bi vens claimhis contention that prison personnel were deliberately
indifferent to his serious nedical needs when they transferred him

despite a physician's directive that he lie flat for three weeks.



He did not raise his nedical contention as an FTCA claim Neither
did Jackson contend in his proposed findings and concl usions that
the United States was liable for deliberate indifference to his
serious nedi cal needs. But even assum ng, arguendo, that he had so
contended, that contention would be unconvinci ng. The jury had
al ready found agai nst Jackson on his Bivens claimthat Martin and
Smth were deliberately indifferent to his nedical needs. The
district court therefore would have had substantial reason to deny
Jackson's notion to anmend his conplaint to seek relief under the

FTCA on his nedical claim See Jam eson Vv. Shaw, 772 F.2d 1205,

1208 (5th Cr. 1988) (substantial reason necessary to deny
perm ssive notion to anend). As Jackson failed to raise FTCA
clains regarding deliberate indifference to his serious nedical
needs, the district court need not have nade any factual findings
regardi ng such a claim

In addition, the district court need not have nade a fact ual
fi ndi ng whet her Jackson was injured while in custody of the Bureau
of Prisons. The jury and the district court found no liability on
the theories advanced by Jackson. The court's factual findings
wer e adequat e regardi ng Jackson's FTCA al | egati ons. Thus the court
was not obliged to make any findings beyond those that were
necessary to di spose of Jackson's case.

Jackson next contends that defense counsel engaged in
reversi bl e m sconduct by making comments cal cul ated to evoke jury
synpathy toward Martin and Smth, and by mscharacterizing

Jackson's Florida state-law conviction of |lewd and | ascivious



behavior in the presence of a mnor. Jackson's contention on this
claimis |ikew se unconvi nci ng.

At the outset of his closing argunent, defense counsel
commented that "ever since M. Smth, M. Martin were sued in this
case -- and they and their pocketbooks have been at risk, because
their [sic] concerned obviously about what m ght happen at the
trial." Jackson's attorney objected on the ground that "[w]e' ve
al ready discussed that in the jury charge, and that's inproper."
Jackson did not object to the jury charge. The judge instructed
the jury extensively regarding damages. Jackson's attorney
evident|ly objected to defense counsel's remarks on the ground that
the defendants' financial resources were discussed in the
i nstructions. Thus Jackson did not object on the ground that
def ense counsel was appealing to the passions and prejudi ces of the
jury. Nei t her did Jackson object when defense counsel renarked
that "M. Smth and M. Martin didn't do anything wong but stil
can be worried when you' re brought into court for doing your job,
and you didn't do anything wong, it's scary. That can happen to
anybody. "

As Jackson did not object in the trial court on the ground
that defense counsel's remarks constituted a "golden rule"
argunent, we would review the contention only if it were purely
|l egal and refusing to address it would |l ead to mani fest injustice.

Know ton v. Greenwood I ndep. School Dist., 957 F.2d 1172, 1182 n. 16

(5th CGr. 1992). But refusal to reviewthis issue clearly would

not lead to manifest injustice. Def ense counsel's remarks were

10



relatively innocuous and were unlikely to have evoked jury
synpat hy.

On direct exam nation, Jackson testified that he had been
convicted the previous nonth in Florida of |lewd and | ascivious
conduct in the presence of a mnor, adding that he was appealing
his conviction. On cross-exam nation, defense counsel raised the

topic of that conviction, asking Jackson, "did they charge you in

that judgnent that you were also assault -- Jackson's attorney
obj ected on the ground that defense counsel's question went beyond
t he scope of proper cross-exam nation. Jackson responded, "no" and
the court overrul ed Jackson's obj ection. Defense counsel, however,
did not pursue his question.

Def ense counsel referred to the |l ewd and | ascivi ous behavi or
conviction during his closing argunent: First, he stated,

[h]e says he was assaulted. But in federal
court, he was convicted of three assault
rel ated charges, one invol ving threats agai nst
the president of the United States, and then
two federal convictions for assaults against
federal officers, and just recently for |ewd
behavior toward a mnor female, all itself a
type of behavi or.

So |l think it's a fair inference to say
that nore likely in a situation |ike that,
M. Jackson tends to be a person who is an
assaultor [sic], if you will use the word, or
as opposed to an assaultee [sic]. So we know
he's quite capable of assaultive conduct.

Jackson did not object. Second, defense counsel argued,

[ he] also said he was incapable of enjoying
sex, but he was able to help the woman enjoy
it. | guess the question that cones out is
who is getting the benefit of sexual enjoynent
when he displayed | ewd behavior to the m nor
ferale for which he was convicted and
sentenced to twenty-five years.

11



Jackson objected on the ground that "[t]hat goes way beyond the
adm ssible basis,”" and the district court overruled Jackson's
objection. After thejury retired to deliberate, Jackson noved for
a mstrial based on defense counsel's use of the lewd and
| asci vi ous behavi or convi ction during cl osing argunents. Jackson's
attorney contended that defense counsel's conmments went beyond
perm ssi bl e inpeachnent; that those comments were calculated to
prejudi ce the jury agai nst Jackson; and that there was no evi dence
of any assault on a mnor. The district court denied Jackson's
nmotion for a mstrial.

Even if remarks are deened inproper and a

trial judge's response i s deened i nadequate, a

new trial wll not be granted unless, after

considering counsel's trial tactics as a

whol e, the evidence presented, and the

ultimate verdict, the court concludes that

"mani fest injustice" would result by allow ng

the verdict to stand.

Johnson v. Ford Motor Co., 988 F.2d 573, 582 (5th Cr. 1993).

Counsel ' s characterization of the | ewd and | asci vi ous behavi or
conviction as an assault was wthout evidentiary support in the
record. Jackson denied that he had been charged with assault in
conjunction with his conviction, and neither defense counsel nor
Jackson placed a copy of the Florida conviction into evidence.
Moreover, while Florida's lewd and |ascivious conduct statute
penal i zes sone types of assaultive behavior, it also penalizes sone

obscene behavior that is not assaultive in nature. See State v.

Her nandez, 596 So. 2d 671, 671-72 (Fla. 1992) (exposure and

mast urbation in front of children); Schmtt v. State, 590 So. 2d

404, 410 (Fla. 1991) ("lewd" and "Il ascivious" defined as requiring
12



"an intentional act of sexual indul gence or public indecency, when
such act causes offense to one or nobre persons viewng it or
ot herwi se i ntrudes upon the rights of others.") (footnote omtted),

cert. denied, 112 S.C. 1572 (1992); FLA. STAT. § 800.04 (1993)

(LEXI'S copy attached).

We concl ude that no mani fest injustice occurred as a result of
def ense counsel ' s unsupported characteri zati on of Jackson's Fl ori da
state-law conviction as an assault. First, Jackson had been
convicted of other offenses that were assaultive in nature.
Therefore, defense counsel's characterization of Jackson as a
person who commtted assaults was not based solely on his
conviction for lewd and | ascivious conduct. Second, the only
evi dence Jackson presented against Martin and Smth was his
testinony that the two officers were present while Cox and Beasl ey
verbally and physically abused him and that "R D.," presumably
Smth, dragged himto an isolation cell once the prison bus arrived
in Cklahoma. Vernon Gieger, Smth, Donald Thonpson, and Martin
all testified that Jackson was not beaten or otherw se abused
during the transfer to Oklahoma. \Wen asked whether any of the
medi cal records he had seen reflected that he had told nedica
personnel about falling or having been beaten, Jackson testified
t hat he had been reluctant to tal k about the causes of his injuries
and that "[d]octors aren't going to put that down." The evidence
supporting Jackson's clains against Martin and Smth was extrenely
weak.

Jackson al so sought damages for | oss of sexual enjoynent. He

13



testified on direct exam nation that he had experienced a sexual
rel ati onshi p after having been injured but that due to nerve danage
he was unabl e to obtain pleasure fromsexual activity. The fact of
Jackson's conviction of lewd and | ascivious behavior is at |east
marginally relevant to i npeach his damage claimfor |oss of sexual
enjoynent. It is logical toinfer fromhis conviction that he was
able to obtain sone type of sexual pleasure fromsone activity.

Jackson next contends that defense counsel engaged in
m sconduct by attenpting to call w tnesses not previously on the
defense's witnesses list; inproperly characterizing the Florida
state-law conviction as an assault; inproperly referring in closing
argunents to the Florida state-|awconviction; nmentioning Jackson's
use of a credit card; and telling the jury about an independent
medi cal exam nation. These contentions too are unavailing.

First, the trial judge sustained Jackson's objection to
defense counsel's attenpt to call a previously unlisted w tness,
and defense counsel did not press the issue further. Second, we
have al ready addressed the issue of defense counsel's use of the
Florida state-law conviction. Third, defense counsel's questions
about Jackson's wuse of his friend's credit card |ed nowhere.
Fourth, the district court sustained Jackson's objection to defense
counsel's question whether Jackson refused a neurol ogica
exam nation while on parole, immedi ately after Jackson deni ed t hat
he had refused the exam nation. In sum Jackson has not
denonstrated that defense counsel's actions warrant reversal.

See Johnson, 988 F.2d at 582.

14



Jackson also conplains about the dismssal of his clains
agai nst Cox and Beasley. Jackson contends solely that the court
erred first by denying his notion for perm ssion to serve Cox and
Beasl ey by publicationsQcontendi ng that such service is allowed by
Texas |aw and permtted by FED. R CQv. P. 4(c)(2) (0O (i)sQand then
by dismssing his conplaint against those two |ieutenants for

failure to serve themw thin 120 days after filing his conplaint.

We need not address this contention by Jackson as any error
there is harmess. See FED. R Cv. P. 61. His clains agai nst Cox

and Beasley now are res judicata. Wile res judicata generally is

an affirmati ve defense, we nmay raise it sua sponte to affirmthe

district court. Russell v. Sunanerica Securities, Inc., 962 F.2d

1169, 1172 (5th Gr. 1992).

Four requirenents nust be net in order to
apply res judicata: (1) the parties nust be
identical in both suits; (2) the prior
j udgnent must have been rendered by a court of
conpetent jurisdiction; (3) there nust be a
final judgnent on the nerits; and (4) the sane
cause of action nust be involved in both
cases.

Howel | Hydrocarbons, Inc. v. Adanms, 897 F.2d 183, 188 (5th G

1990). "The identity of parties test is net not only as to parties
to the earlier litigation, however, but also to those in privity
with them" [d.

A non-party isinprivity with a party for res
judicata purposes in three instances: (1) if
he is a successor in interest to the party's
interest in the property; (2) if he controlled
the prior litigation; or (3) if the party
adequately represented his interests in the
prior proceeding.

15



| d. Two cases involve the sane cause of action for res judicata

purposes if they are based on the sane nucl eus of operative facts.

In re Baudoin, 981 F.2d 736, 743 (5th Cr. 1993).

Jackson's FTCA clainms were based in significant part on his
al l eged beating by Cox and Beasl ey. When the district court
severed Jackson's cl ai ns agai nst Cox and Beasley, it did not sever
the FTCA cl ai ns based on Cox's and Beasley's all eged actions. The
district court found as fact that Jackson was not beaten during the
prisoner transfer. To avoid liability, the governnent had to show
that Cox and Beasley did not violate Jackson's constitutionally
protected rights. The governnent therefore adequately represented
Cox and Beasl ey.

The judgnent on Jackson's FTCA claim was a judgnent on the
merits. As is discussed above, Jackson has shown no basis for
vacating the judgnent in the FTCA action. Jackson's FTCA claim
regardi ng Cox's and Beasl ey's actions and his Bivens cl ai ns agai nst
both nen arose fromprecisely the sane incident. Jackson's clains

against Cox and Beasley are precluded as res judicata. W

therefore nodify the judgnent of the district court to the extent
that its dismssal of those clains was wthout prejudice. As
nmodi fied, that part of the judgnent shall specify dismssal with

prejudice. See Ai v. H ggs, 892 F.2d 438, 440 (5th Cr. 1990);

FED. R CQv. P. 41(Db).
MODI FI ED, and as nodi fi ed, AFFI RVED
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