IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93- 8453
Conf er ence Cal endar

MOSES MACI AS, JR ,
Pl ai ntiff-Appellant,
ver sus

MATTHEWS & BRANSCOMVB and
J. JOE HARRI S,

Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Western District of Texas
USDC No. SA-93-CV-347

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
Moses Maci as, Jr., appeals the district court's dism ssal of

his civil rights conplaint as frivolous. An in fornma pauperis

conplaint may be dismssed by the district court as frivolous if
it lacks an arguable basis in law or fact. 28 U S. C § 1915(d);
Denton v. Hernandez, us _ , 112 Ss.C. 1728, 1733, 118

L. Ed. 2d 340 (1992). W review for abuse of discretion. Denton,
112 S.Ct. at 1734.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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To recover under 42 U.S.C. § 1983, a plaintiff nmust prove
that he was deprived of a federal right and that he was deprived
of that right by a person acting under color of law. Daniel V.
Ferquson, 839 F.2d 1124, 1128 (5th G r. 1988). "A state is not
responsi ble for a private party's decisions unless it " has
exerci sed coercive power or has provided such significant
encour agenent, either overt or covert, that the choice nmust in

| aw be deenmed to be that of the State. Dai gl e v. Opel ousas

Health Care, Inc., 774 F.2d 1344, 1349 (5th Cr. 1985) (citation

omtted).

The defendants are private actors, and Maci as has not
alleged, either in the district court or to this Court, any facts
to the contrary. Therefore, the second el enent of a section 1983
action is not net, and his concl usional argunent concerning the
denial of his First and Seventh Anendnent rights is neritless.

Maci as' argunents concerning diversity jurisdiction are
equal | y unpersuasive. Macias' conplaint reveals that the parties
are not diverse to each other. See 28 U S.C. § 1332(a).

Moreover, his reliance on Dean v. Dean, 821 F.2d 279 (5th Gr.

1987), is msplaced. Dean is inpliedly a case arising under
diversity, and it does not create an exception to the statutory
requi renents for diversity.

The district court did not abuse its discretion in
di sm ssing the conplaint as frivolous. See Denton, 112 S.Ct. at
1734. Because Maci as has not alleged that the defendants were
acting under color of |aw, and because his conpl aint does not

ari se under diversity, this appeal presents no issue of arguable
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merit. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Therefore, his appeal is DI SM SSED as frivol ous. See
5th CGr. R 42.2.



