IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN

No. 93-8448
Summary Cal endar

SN
PATRI Cl A A DDI NGS,
Pl ai ntiff-Appellant,

ver sus

FEDERAL DEPCSI T | NSURANCE
CORPORATI ON as Recei ver of
Washi ngt on County State Bank,
ET AL.,

Def endant s- Appel | ees.

SIIIIIIIIIIIIIIIIIIID L
Appeal fromthe United States District Court for the

Western District of Texas
(A-92- CA-407-JN)
SOIDIIIIIIIIIIIIIIIIIIIDL

(January 31, 1994)
Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
PER CURI AM

Plaintiff-appellant Patricia Gddings (Gddings) filed this

suit inthe district court of WAshi ngton County, Texas, in Decenber

1990. However, process was not issued until June 1992. 1In early

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



July 1992, the case was renoved to the United States District Court
for the Western District of Texas. Def endants filed notions to
di sm ss, which were subsequently heard by the nagistrate judge.
The magi strate judge recommended that the notions be granted. The
order of the magistrate judge advised that failure to file witten
objections to his findings and recommendations within ten days
woul d bar an aggrieved party from attacking the findings and
recomendations. Gddings filed no objections within the ten-day
period, but thereafter did procure an extension of time until
February 12, 1993, in which to file the objections. However,
G ddings never did file such objections. On February 16, 1993,
G ddings did file a first anended conpl ai nt; however, this was not
acconpani ed by any notion for | eave to file, nor was any order ever
entered granting leave to file. On February 18, 1993, the district
court, noting the failure to file objections to the nmagistrate
judge's report by the February 12 extended deadline, and the
February 16 filing of the first anended conplaint, found that the
magi strate judge's report was correct and should be approved and
adopt ed. On the sane day, the district court entered judgnent
dismssing the suit without prejudice. On February 22, G ddings
filed a notion for leave to file the first anended conpl ai nt (which
was never expressly ruled on), and on March 1 G ddings filed a
nmotion to vacate the district court's judgnent. The notion to
vacate was overruled on March 5, 1993, and G ddings thereafter
filed her notice of appeal, conplaining of the February 18, 1993,

j udgnent dism ssing her suit wthout prejudice.



G ddi ngs' appeal presents no reversible error. The only
intelligible argunent that G ddi ngs nakes on appeal is that she has
sone character of a derivative action. However, nothing in her
original petition or conplaint even renotely purports to assert a
derivative action. Gven Gddings' failure to ever file objections
to the magistrate judge's report, her tendering of the anended
conplaint after the extended tine for filing such objections had
expired, her failure to file, prior to judgnent, a notion for |eave
to file the anended conpl aint, and the | ong pendency of this suit,
the district court was not obliged to consider the anended
conpl ai nt.

Moreover, the anended conplaint was in any event plainly
insufficient for purposes of a derivative action. It was not
verified as required by Rule 23.1, Federal Rules of Gvil
Procedure. Further, it failed to allege with any particularity
what ever reasons excusi ng demand on the corporation. Although it
does al |l ege that Defendant Gaskanp was an officer and director of
the corporation in which G ddings was a sharehol der, and was guilty
of diverse actions of malfeasance and conspired in that respect
"wWth other officers and directors,"” it does not allege how nmany
directors were on the board, or the identity of any directors other
than Gaskanp, or what, with any specificity at all, any of the
other directors are alleged to have done. The general allegations
of the anended conplaint fail to neet the requirenents of the Texas
Busi ness Corporations Act, art. 5.14B(2)(b). A pleading is subject

to dism ssal thereunder if it does "not include specific facts and



particul ari zed reasons for failing to make demand." Dot son v.
Kung, 717 S.W2d 385, 390 (Tex. App.SQHouston, 14th Dist., 1986
n.r.e.). The federal rule is simlar. See Greenspun v. Del E
Webb Corp., 634 F.2d 1204, 1209 (9th G r. 1980); In re Kauffnman
Mut ual Fund Actions, 479 F.2d 257, 264 (1st GCr.), cert. denied, 94
S.Ct. 161 (1973).

The judgnent of the district court is

AFFI RVED.



