IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8433

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
Bl LLY RAY WHEELOCK

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(W92-CR-128-1)

(April 29, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Billy Ray Wheel ock was convicted of conspiring to distribute
crack cocaine in violation of 21 U S.C. 88 846, 841(a)(1);
possession with intent to distribute crack cocaine within 1000
feet of a public elenentary school in violation of 21 U S.C. 88

841(a)(1l), 860(a); distribution of crack cocaine in violation of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



21 U S . C 8 841(a)(1); and distribution of crack cocaine within
one thousand feet of a public elenmentary school in violation of
21 U.S.C 88 841(a)(1), 860(a), and 18 U . S.C. §8 2. \Weel ock
appeals. W affirm

| .

Pursuant to a federal arrest warrant, Weel ock was arrested
on May 7, 1992, for drug trafficking activities. Weel ock was
eventual ly charged with four counts of a seven count indictnent
for various drug trafficking offenses. At trial, the governnent
presented evidence fromvarious w tnesses outlining Weelock's
drug activities. Specifically, the governnent presented a
vi deot ape of a co-conspirator selling crack cocaine to an
undercover officer, two state court convictions agai nst Weel ock
for the state equivalent of two of the charges, testinony from
co-conspirators detailing Weel ock's involvenent in the
conspiracy, and the testinony of |aw enforcenent officials
concerni ng Weel ock's drug activities.

Vi cki Lockett, co-conspirator and Weel ock's forner
girlfriend, testified that she sold cocaine for Weel ock for a
few nonths on a daily basis. She further testified that she had
personal | y observed Weel ock "cook" crack cocai ne, and that he
had previously hidden crack cocaine in her residence.

Buffy G bson, co-conspirator and another former girlfriend
of Wheel ock's, testified that she had known \Weel ock for seven
and one-half years and that \Wheel ock sold dope for a living. She

further testified that she had seen himw th |large quantities of



crack cocai ne and that \Weel ock had stored cocai ne at her
residence. She also testified to having seen him "cook" cocai ne.

Eric Ji mrerson, a co-conspirator, testified concerning an
under cover operation conducted on March 16, 1992. Undercover
of fi cers approached Ji nmerson and attenpted to purchase sone
crack cocaine. Jimerson did not have the cocaine hinself, but
he cal |l ed Weel ock and was able to purchase the cocaine fromhim
Ji merson then sold the cocaine to the undercover agents.

Wheel ock was convicted on all counts. The district court
sentenced Wieelock to |ife inprisonnment on count one, 290 nonths
i nprisonment on counts two and five, and 240 nonths inprisonnent
on count three, all to run concurrently. The district court
further sentenced Wieel ock to ten years supervised rel ease on
count one, eight years supervised release on counts tw and five,
and three years supervised rel ease on count three, all to run
concurrently. The district court al so ordered Weel ock to pay a

$200 speci al assessnent.

| nsufficiency of the evidence

Wheel ock contends that there was insufficient evidence to
support his convictions. W reviewthe district court's deni al

of a notion for judgnent for acquittal de novo. United States v.

Restrepo, 994 F.2d 173, 182 (5th Cr. 1993). The well
established standard in this circuit for reviewing a conviction
al l egedly based on insufficient evidence is whether a reasonable

jury could find that the evidence establishes the guilt of the



def endant beyond a reasonable doubt. 1d. W view the evidence
in the light nost favorable to the governnent to determ ne
whet her the governnent proved all elenents of the crines all eged

beyond a reasonable doubt. United States v. Skillern, 947 F.2d

1268, 1273 (5th Gr. 1991), cert. denied, 112 S. C. 1509 (1992).

Furthernore, the evidence does not have to exclude every

reasonabl e hypot hesis of innocence. United States v. Leed, 981

F.2d 202, 205 (5th Cir.), cert. denied, 113 S. C. 2971 (1993).

Wheel ock asserts that there is insufficient evidence to
support his convictions because the governnent's w tnesses are
not credible. The jury is the final arbiter of the credibility
of witnesses. Restrepo, 994 F.2d at 182. Testinony is
incredible as a matter of lawonly if it relates to facts that
the witness could not possibly have observed or to events which

coul d not have occurred under the | aws of nature. Uni ted States

v. Hoskins, 628 F.2d 295, 297 (5th Cr.), cert. denied, 449 U S

987 (1980). After review ng the record, we conclude that there
was sufficient evidence to support Weel ock's convicti ons.

Sent enci ng Enhancenent

I n accordance with 21 U.S.C. § 851(a), the governnment filed
two informations notifying Weel ock that upon his convictions for
conspiracy to distribute crack cocaine and distributing crack
cocaine within 1,000 feet of an elenentary school the governnent
woul d seek to enhance his sentence pursuant to 88 841(b)(1) (A,
(b)(1)(B). Section 841(b)(1)(A) provides that when a person

commts a violation involving five kilograns or nore of a



substance with a detectabl e anobunt of cocai ne and such person has
"two or nore prior convictions for a felony drug of fense" which
have becone final that person "shall be sentenced to a nandatory

termof |ife inprisonnment wthout rel ease . A conviction
is final for purposes of 8 841(b)(1)(A) when the conviction is no

| onger subject to exam nation on direct appeal. See United

States v. Morales, 854 F.2d 65, 68 (5th Cr. 1988).

The initial question raised by Weel ock is whether the two
prior state court convictions are prior convictions within the
meaning of 21 U . S.C. 8§ 841(b)(1)(A). The governnment utilized two
convictions in Bell County, Texas, to enhance \Wheel ock's
sentence. \Weel ock was convicted on March 28, 1990, and Apri
24, 1990, for delivery of cocaine and for possession of cocaine,
respectively. Weelock asserts that the enhancenent provision is
i napplicable to himbecause the two state court convictions
i nvol ve the sane transactions and occurrences for which he was
convicted in the instant case. \Weelock asserts that the term
prior conviction should be interpreted as "prior sentence" is
defined in section 4Al1.2(a)(1) of the sentencing guidelines: a
prior sentence under the sentencing guidelines is one "previously
i nposed upon adjudication of guilt, whether by guilty plea,
trial, or plea of nolo contendere, for conduct not part of the
i nstant of fense."

Wheel ock did not argue to the district court that the two
previ ous convictions were not prior convictions pursuant to §

841(b)(1)(A). W have stated that issues raised for the first



ti me on appeal are not reviewable by this court unless they
i nvol ve purely legal questions and failure to consider them would

result in manifest injustice.'" United States v. Gracia-Pill ado,

898 F.2d 36, 39 (5th Gr. 1990) (quoting Self v. Bl ackburn, 751

F.2d 789, 793 (5th Cr. 1985)).
In United States v. De Veal, 959 F.2d 536 (5th Cr.), cert.

denied, 113 S. . 237 (1992), we exam ned whether a prior drug
trafficking conviction was a prior conviction pursuant to 21
US C 8 960(b)(1). Section 960(b)(1) is also a sentence
enhancenent provision, and it provides that if a person violates
8 960(a) and the requisite anount of narcotics is involved in the
of fense the defendant is subject to an enhanced sentence provided
that the defendant commts the violation after "one or nore prior
convictions." In De Veal, the question before the court was

whet her the defendant's earlier conviction for drug trafficking
in Kansas was a "prior conviction." |d. at 538. The defendant
in De Veal attenpted to argue that "her conviction in the state
court of Kansas in 1988 for conspiracy to sell cocai ne and her
present convictions were all one episode of an ongoi ng
conspiracy." |d. W rejected the defendant's argunents and
determ ned that the two convictions constituted two distinct
episodes. |d. "'An episode is an incident that is part of a
series, but fornms a separate unit wthin the whole. Although
related to the entire course of events, an episode is a
punctuated occurrence with a limted duration . . . .'" 1d. at

538 n.1 (quoting United States v. Hughes, 924 F.2d 1354, 1361




(6th Gr. 1991)). 1In making this determ nation, we noted that
"[t]he tinme period between the epi sodes was nore than two and a
hal f years; the first episode occurred in January 1988, the
second in August 1990." |d. at 538. W further noted that the
statutory of fenses charged were conpletely differentsQconspiracy
to sell and distribute in violation of state | aw versus federal
vi ol ations of conspiracy to inport cocaine, inportation of
cocai ne, and aircraft snugglingsQand that the offenses took place
at geographically distant places, Kansas and New Ol eans. |d.
Finally, we noted that De Veal had the opportunity to discontinue
her involvenent in drug trafficking after her 1988 conviction but
declined to do so. |d.

Li kew se, in the instant case, the events that constitute
t he bases for Weel ock's state court convictions and his federal
conviction do not represent a single crimnal episode. The state
court convictions were for distinct events which occurred on July
5, 1989, and Decenber 13, 1989. Moreover, Weel ock had an
opportunity to discontinue his crimnal activity after his state
convictions but declined to do so. Therefore, we do not believe
that the district court conmtted plain error in determning that
the two state court convictions were prior convictions under 8§
841(b) (1) (A .

Wheel ock further argues that the district court erred in
utilizing these state court convictions to enhance his sentence
because the governnent did not prove that these convictions were

final. Weelock asserts that because the governnment was the



party seeking an enhancenent it had the burden to prove that the
two prior convictions were final. Normally, if a defendant does
not challenge the use of a prior conviction before he is
sentenced, he is foreclosed fromchall enging the conviction used
to enhance his sentence. 21 U S.C. § 851(b). However, 8 851(b)
provides that the district court "shall inform][the defendant]
that any challenge to a prior conviction which is not made before
sentence is inposed may not thereafter be raised to attack the
sentence." In the present case, it does not appear that the
district court conplied with the procedures set forth in 8§
851(b).

In United States v. Garcia, this court discussed the

ram fications of a district court's failure to conply with §
851(b). 954 F.2d 273 (5th Gr. 1992). W held that the district
court's failure to comply with 8 851(b) was harm ess error
because Garcia affirnmed the existence of the prior convictions
and because Garcia failed to conply with the statutory
prerequisite to challenging a prior conviction. |d. at 276-78.
Section 851(c) directs a defendant who clains the invalidity of
any prior conviction to "file a witten response to the
information" and to serve a copy on the United States attorney.
Id. at 277. |In Garcia, there was no indication in the record
that Garcia ever conplied with the nechani smfor notifying the
district court of the substance of his challenge. 1d. at 277.

Moreover, in Garcia, we noted that Garcia never argued what



chal | enge he would have raised if the district court had properly
foll owed the procedures set forth in 8 851(b). 1d. at 277-78.
Li kewise, in this case, Wheelock admtted during cross-

exam nation at the sentencing hearing that he was the sane Billy
Wheel ock that had been convicted of the two drug charges |isted
in the governnent's information. Further, there is no indication
in the record that Wheel ock ever utilized 8§ 851(c) to notify the
district court of a challenge to the use of the previous state
court convictions to enhance his sentence. Finally, the only
argunent that Weel ock asserts on appeal concerning the use of
the state court convictions to enhance his sentence is that the
governnent did not satisfy its burden of proof because it failed
to affirmatively prove that the convictions were final. Wheel ock
does not show or even allege that the convictions were not final.

See United States v. Fragoso, 978 F.2d 896, 902 (5th Gr. 1992)

(hol ding that the defendant's failure to conply with 8§ 851(c)
coupled with the defendant's failure to argue on appeal what
proper chall enge he woul d have rai sed bel ow rendered the district

court's failure to conmply wwth 8 851(b) harnless), cert. denied,

113 S. C. 1664 (1993). Therefore, we uphold the sentence
i nposed by the district court.

Prosecutorial Vindictiveness

Wheel ock asserts that the district court should have
di sm ssed the conspiracy count and the sentenci ng enhancenent
provi si ons because of prosecutorial vindictiveness. Weel ock

asserts that the governnent unconstitutionally attenpted to



puni sh himfor exercising his constitutional right to plead not
guilty.

Wheel ock was originally indicted for distributing crack
cocai ne. The governnent told Wheelock that if he did not plead
guilty to that count the governnent woul d seek an enhanced
sentence. \Weel ock refused to plead guilty, and the governnent
filed an information seeking an enhanced sentence. The
governnent then told Wheelock that if he did not plead guilty to
distributing crack cocaine the governnent would dism ss the case
and reindict him Once again Weel ock refused to plead qguilty,
and the governnent carried out its threat by dism ssing the
original case and reindicting Wieelock to four counts of a seven
count indictnent. The governnent then told Weel ock to plead
guilty to the new indictnent or face a new enhancenent. \Wheel ock
choose not to plead guilty, and the governnent filed the new
i nformati ons.

The Suprenme Court's decision in Bordenkircher v. Hayes, 434

U S 357 (1978), controls the disposition of this issue. In

Bordenkircher, the Suprene Court addressed the issue of whether

t he Due Process O ause of the Fourteenth Amendnent is violated
when a prosecutor carries out a threat nmade during plea
negotiations to reindict the defendant on nore serious charges if
t he defendant does not plead guilty to the offense that he is
originally charged with. The Court determned that it is
constitutionally inpermssible for "an agent of the State to

pursue a course of action whose objective is to penalize a

10



person's reliance on his legal rights . . . . But in the 'qgive-
and-take' of plea bargaining there is no such el enent of
puni shment or retaliation so long as the accused is free to
accept or reject the prosecution's offer.” [Id. at 363. During
t he sentenci ng hearing, Weelock testified that at all stages of
the various plea negotiations between himand the governnent he
was free to accept or reject the governnent's offers. The
prosecutor testified that these offers were made to Weel ock in
the hopes of saving the tine and expense involved in trying the
case. The enhancenents and additional charges that the
governnent filed agai nst Weel ock foll ow ng a warni ng made duri ng
pl ea negotiations clearly do not involve prosecutori al
vindi ctiveness. \eelock's claimis neritless.
L1,
For the foregoing reasons, we AFFIRM the district court's

j udgnents of conviction and sentence.
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