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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
RONALD HUTSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-92-CR-195)

(Decenber 20, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Ronald Hutson, having pleaded gquilty to conspiracy to
manuf act ur e net hanphet am ne, appeal s fromhi s sentence, chal |l engi ng
the denial of a reduction for acceptance of responsibility and the
cal cul ation of the quantity of drugs involved. But, because Hutson
wai ved the right to appeal his sentence, we DI SM SS the appeal

| .
Pursuant to a plea agreenent, Hutson pleaded gqguilty to

conspiracy to manufacture nethanphetamne, in violation of 21

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



US C 88 846 and 841(a)(1l). He was sentenced, inter alia, to 70
nmont hs i npri sonnent.
1.

The Governnent asserts that, as part of the plea agreenent,
Hut son waived the right to appeal his sentence. Hut son neit her
chal l enged the waiver in his opening brief, nor filed a reply
brief.

"[A] defendant may, as part of a valid plea agreenent, waive
his statutory right to appeal his sentence". United States v.

Mel ancon, 972 F.2d 566, 568 (5th Cr. 1992). Such a waiver nust be

"informed and voluntary". 1d. "[A] defendant's waiver of [the]
right to appeal deserves and, indeed, requires the special
attention of the district court”". United States v. Baty, 980 F. 2d
977, 979 (5th Cir. 1992), cert. denied, ___ US __ , 113 S. C.
2457 (1993). "It is up to the district court to insure that the

defendant fully wunderstands [the] right to appeal and the
consequences of waiving that right". Id. Qur review of whether
the wai ver was knowi ng and voluntary is de novo. Mel ancon, 972
F.2d at 567. The "nost inportant” consideration in determ ning
whet her a waiver is informed and voluntary is that the defendant
"knew that he had a "right to appeal his sentence and that he was
giving up that right'". 1d. at 568.
Hut son's plea agreenent contained the follow ng provisions
regardi ng wai ver of the right to appeal:
6. Defendant is aware that his sentence wl|
be inposed in conformty wth the Federal

Sentencing Guidelines and Policy Statenents. The
Defendant is also aware that a sentence inposed

-2 .



under the Cuidelines does not provide for parole.
Know ng these facts, Defendant agrees that this
Court has jurisdiction and authority to inpose any
sentence wthin the statutory nmaxi num set for his
of f ense, including a sentence determned by
reference to the Q@iidelines, and he expressly
waives the right to appeal his sentence on any
ground, including any appeal right conferred by 18
U S C 8§ 3742, unless the sentencing court departs
fromthe sentencing guidelines.

7. The Defendant is also aware that his
sentence has not yet been determ ned by the Court.
The Defendant is aware that any estimate of the
probabl e sentenci ng range that he nmay receive from
his counsel, the governnent or the probation
office, is a prediction, not a promse, and is not
bi ndi ng on the governnent, the probation office or
the Court. Realizing the uncertainty in estimating
what sentence he wll wultimately receive, the
Def endant knowi ngly waives his right to appeal the
sentence or to contest it in any post-conviction
proceedi ng i n exchange for the concessi ons nade by
the governnent in this agreenent.

(Enphasi s added.)

The above stated exception for taking an appeal is not
appl i cabl e, because the district court did not depart from the
gui delines. Hutson's sentence of 70 nonths is at the bottomof the
guideline range (70 to 87 nonths for a total offense |evel of 27
and a crimnal history category of I). The district court "f[ound]
no reason to depart fromthe sentence called for by application of
t he gui delines".?

At Hutson's rearraignnment hearing, his counsel expressed no

doubts as to his conpetence, and stated further that Hutson had a

2 The district court refused to grant a reduction in Hutson's
of fense level for acceptance of responsibility, but it |owered
Hut son's base offense level from 28 to 27 in response to his
objection to the presentence report's calculation of the drug
quantity invol ved.



factual as well as a rational understanding of the proceedings.
Hut son al so was questioned by the district court, and stated that
he was conpetent to understand the proceedi ngs against him The
Gover nnment sunmari zed the plea agreenent, including the provision
that Hutson "has wai ved any appeal of the sentence inposed by the
court unless the court departs upward fromthe sentenci ng gui del i ne
range". Hutson's counsel concurred with the Governnent's summary
of the plea agreenent, and Hutson stated that he understood the
agreenent and agreed to its terns. Hut son did not express any
confusion with respect to the waiver, see Baty, 980 F.2d at 979,
and stated that he was satisfied wth the representation of his
attorney. The district court infornmed himthat he faced a nmaxi num
possi bl e penalty of 20 years inprisonnment, a fine of $1 mllion,
and supervised release of at least three years; and Hutson
acknowl edged that he understood. And, after referring to the
provi sion of the plea agreenent "in which you waive your right to
appeal except with an upward departure", the court advi sed Hutson
that "under certain circunstances, you nay have the right to appeal
a sentence that's i nposed by this court”. Hutson acknow edged t hat
he under st ood. He also stated that he freely and voluntarily
signed the plea agreenent.

The record reflects that Hutson understood the terns of the
pl ea agreenent and that he entered into it with the advice of
counsel. W conclude that his waiver of the right to appeal was

i nformed and vol unt ary.



L1l
For the foregoing reasons, the appeal is

DI SM SSED.



