UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8420
Summary Cal endar

PHEASANTRY FI LMS, ET AL.,
Pl aintiffs-Appellants,
ver sus
CENERAL ELECTRI C CAPI TAL CORPORATI ON, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-92- CA-434)

(February 1, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges."
EDITH H JONES, G rcuit Judge:

Plaintiffs brought tortious interference cl ai ns agai nst
| enders to a now bankrupt business partner. They argue that the
district court erred by refusing to allow anendnent of their
conplaint, conditionally granting a transfer to a New York venue,
and granting defendants summary judgnent. W affirm because
summary judgnent was proper even on the basis of the appellants'

anended conpl ai nt.

"Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published



BACKGROUND

Appel l ants, Pheasantry Filnms, Inc. and Bancannia Film
Distribution, Pty-Ltd. ("Pheasantry"), produced a notion picture
filmand contracted with Virgin Vision, Inc. ("Virgin') for its
distributionin the United States and Canada. Shortly thereafter,
the parent of Virgin was acquired by Managenent Conpany
Entertai nnent Group ("MCEG'). The acquisition was financed in part
by a $67 mllion | oan from appel |l ee Kidder G oup, which was | ater
assigned to appellee General Electric Capital Corp ("lenders").
Pheasantry sued Virgin after Virgin defaulted on its obligations
and obtained a $115 mllion default judgment in Texas state court
in Septenber, 1990. Wthin tw nonths, creditors filed involuntary
bankruptcy petitions against Virgin and MCEG

In January, 1991, Pheasantry sued the |enders in Texas
state «court, primarily alleging tortious interference wth
contractual relations. Appellees renoved the case to the United
States District Court for the Western District of Texas where it
was assigned to Judge Edward C. Prado. About 14 nonths |ater
Judge Prado dismssed the case wthout prejudice because of
appellants' failure to prosecute diligently. On April 7, 1992
Pheasantry refiled the petition against the | enders in Texas state
court with nearly identical allegations. The |enders renoved this
action to U S district court and the case was again assigned to
Judge Prado.

Al t hough they are not always consistent, the appellants

basically assert three factual theories of liability. The first is



that the lenders tortiously interfered wth the appellants'
distribution agreenment with Virgin by refusing to approve Virgin's
di sbursenents to the appellants, thus causing Virgin to breach the
distribution agreenent. The second theory of liability, asserted
i n an anended conpl aint,?! all eges that the appel | ees caused general
harmto MCEG by | endi ng MCEG funds even t hough the | enders "knew or
shoul d have known" that "there was absolutely no way that MCEG
could have ever repaid the funds provided by Kidder." Lendi ng
money to MCEG under such circunstances allegedly constituted
tortious interference wth appellants' contractual relations with
Vi rgin. The third theory of liability, also contained in the
anended conplaint, is that the appell ees were negligent in nmaking,
structuring, and adm nistering their loans to MCEG causing the
"ruin" of MCEG which consequently prevented Virgin from neeting
its contractual obligations with the appell ants.

The I enders noved to dism ss the petition in the second
proceeding, or, in the alternative, for summary judgnent. The
district court deferred decision on these notions until discovery
was conpl eted, set for Septenber 11, 1992. After nearly a year of
wrangl i ng over di scovery and ot her procedural matters, including no
fewer than six notions by the appell ants requesting extensions of

various deadlines, the court ordered the plaintiffs to file an

. The district court struck the anmended conpl ai nt because
it was not tinely filed. The appellants maintain that this was
error, arguing that they could properly anend under Fed. R G v.
P. 15(a) at any tine because the defendants had not answered the
conplaint in the second proceeding. W do not reach this issue,
because sunmary judgnment was appropriate even under the anmended
conpl ai nt.



anended response to the defendants' notions for summary j udgnment no
| ater than February 23, 1993. Based on the adm ssible evidence
submtted by that date, the district judge granted the defendants
summary judgnent or, in the event this court reversed the summary
judgnent, a transfer of venue to New YorKk.
DI SCUSSI ON

In review ng summary judgnent, we exam ne the record and
pl eadi ngs i ndependently, view fact questions in the |ight nost
favorabl e to the non-novant, and consi der | egal questions de novo.

Christopherson v. Allied-Signal Corp., 939 F.2d 1106, 1109 (5th

Cr. 1991), cert. denied, 112 S. C. 1280 (1992). As a genera

rule, evidentiary rulings are within the sound discretion of the
trial judge and will be reversed only upon a showi ng of a clear

abuse of discretion. Cotita v. Pharma-Plast, U.S.A., Inc., 974

F.2d 598, 601 (5th Gr. 1992).

To defeat the appellees' notion for summary j udgnent, the
appellants relied principally on the deposition and affidavit
testinony of 1) Steven Bickel, 2) Raynond Godfrey, 3) Colin Hurren,
and 4) expert opinions. The district court expressly or inplicitly
ruled that none of this evidence was adm ssible and that the
plaintiffs had therefore not created a genuine issue for trial
The adm ssibility of the excluded evidence wll be exam ned
separately.

Bi ckel Affidavit

Steven Bickel, the forner president of Virgin, stated in

his affidavit that appellees "controlled" MCEG s and Virgin's cash



di sbursenents and refused his request to all owdi sbhursenents to the
appel lants to honor Virgin's distribution agreenent. The district
judge ruled that the affidavit asserted only general know edge of
the all eged control over MCEG s paynents to the appellants. Judge
Prado specifically noted an adm ssion M. Bickel nade when
gquestioned by the appellants' own attorney:

Q (by M. Hays) M question is this: I

don't want to know what soneone told you.

What | want to know is other than what you

have been told by soneone, do you have any

facts or any other information upon which you

base your conclusion that CGeneral Electric or

Ki dder wer e exer ci si ng contr ol over

di sbursenents and had to approve cash

di sbursenents made by MCEG Virgin Vision,

I nc.?

The witness: No.

We find that the judge did not abuse his discretion by
ruling that this admssion by M. Bickel reflected a lack of
personal know edge. W have cl osely exam ned t he Bi ckel testinony,
especially those passages reprinted in appellants' brief, and
conclude that the district judge was within his discretion when he
determned that M. Bickel relied on "common know edge," not

personal know edge, in nmeking his statenents. See Cormer V.

Pennzoil Exploration & Production Co., 969 F.2d 1559, 1561 (5th

Cr. 1992) (affidavits opposing summary judgnent nust be nmade on
personal know edge).

Godfrey Deposition Testinony

The appellants have proffered favorable deposition
testi nony by Raynond Godfrey, the former Chief Executive Oficer of
MCEG. H s testinony, however, was taken in a different case in
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whi ch the appel |l ees were not parties. Since the | enders never had
an opportunity to cross-examne this wtness, his deposition
testi nony cannot be considered for summary judgnent purposes.

Rodriguez v. Pacificare of Texas, Inc., 980 F.2d 1014, 1020 (5th

Cr.), cert. denied, 113 S. C. 2456 (1993).

Hurren Affidavit

Colin Hurren's affidavit contains statenents purportedly
based on personal know edge that allege control of MCEG by the
appel | ees. The appellants, however, filed the Hurren affidavit
weeks after the due date for subm ssion of summary |judgnment
evidence w thout seeking or obtaining the court's perm ssion.
Consequently, the judge's exclusion of this evidence for sunmary
j udgnent purposes was entirely proper. A court is entitled to
enforce sone limts on the tinely subm ssion of appropriate summary

j udgnent evi dence. Bernhardt v. Richardson-Merrell, Inc., 892 F. 2d

440, 444 (5th CGir. 1990).

Expert Opi nion

Finally, the appellants cite affidavit and deposition
testinony of two experts who were not involved in the events at
issue. They offer their opinion that the appellees "had to know'
that MCEG woul d default on its |oan. The exclusion of expert
opinion evidence is subject to review under a nanifest error

st andard, Christopherson, 939 F.2d at 11009. The district court

dism ssed this evidence, stating that it served only to suggest
that the | enders di spl ayed bad busi ness judgnent. W find no error

inthis ruling. See also, United States v. Ruppel, 666 F.2d 261




270 (5th Cr.), cert. denied, 458 U.S. 1107, 102 S. C. 3487 (1982)

("adm ssion of opinion testinony about a defendant's state of m nd
is highly prejudicial and nust be avoi ded").

Simlarly, the appellants have offered no adm ssible
evi dence for their negligence and conspiracy cl ains that w t hst ands
summary judgnent.

Because we find that the appell ants presented no evi dence
sufficient to present a genuine issue of material fact on any of
their clains, we need not address the issues of the anended
conplaint or transfer of venue.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



