IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8415

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
ERI C CAMPCS, JR.,
and
RENE GARZA BOTELLOQ,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas
(SA-92-CR-207(2))

(June 29, 1994)

Bef ore GARWOOD, JOLLY, and SMTH, G rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

A jury convicted defendant Eric Canpos of conspiracy to
possess cocaine wwth intent to distribute. Defendant Rene Botello
was convi cted of possession of cocaine with intent to distribute,

conspiracy to possess cocaine wwthintent to distribute, and use of

" Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that rule, the court has
determ ned that this opinion should not be published.



a person under eighteen years of age to avoid detection and

apprehension. Finding no error, we affirm

l.
The first argunent raised by the defendants is that the
prosecutor's use of perenptory chall enges was racially discrimna-
tory. The defendants assert that the district court inplicitly

held that the defendants had established a prinan facie case of

discrimnation but that the district court found that the govern-
ment's proffered reasons were valid. W disagree.

During the discussion which ended in the judge overruling the
obj ection, the prosecutor stated that his position was that the

def endants had not established a prima facie case. W therefore

believe that the district court's ruling was a finding of no prinma
facie case. W also hold that the district court's finding of no

prinma facie case was not clear error. A prina facie case of racial

discrimnation "requires a defendant to cone forward with facts,

not just nunbers alone.'" United States v. Branch, 989 F.2d 752,

755 (5th Gr.), cert. denied, 113 S. C. 3060 (1993). The

def endants asserted that the prosecution used three of its six
stri kes agai nst Hi spanics, and that three H spanics renai ned on the
jury, a lesser percentage than the percentage of Hispanics in San
Antoni o, where the case was tried; however, defendants never
asserted bel ow, and do not assert on appeal, that the proportion of
Hi spanics on the venire subject to strike was less than fifty

per cent .



Botell o argues that the district court erred by adopting the
magi strate judge's reconmmendation that there had been no ill egal
search and seizure of Botello's pickup truck. Even assum ng that
the stop of Botello's pickup truck was an arrest, rather than an
i nvestigatory stop, we believe the officer had probable cause for
arrest under the collective know edge doctri ne.

During the trial, agent Holconb testified that another
occupant of Botello's pickup truck never admtted to possessing, or
owni ng, the firearmand the cocaine found on his person. Botello
clains that the testinony was hearsay. At the trial |evel
however, Botello failed to object to Holconb's testinony.
Therefore Botello has not preserved the error for review See

United States v. Wllians, 998 F. 2d 258, 262 (5th Cr. 1993), cert.

denied, 114 S. C. 940 (1994). Although this court may reverse for
plain errors that were not preserved for appeal, see FED. R CRM
P. 52(b), Holconb's statenent did not rise to the level of error
that is "so obvious that failure to notice it would seriously
affect the fairness, integrity, or public reputation of judicial

proceedings.” United States v. Evans, 848 F.2d 1352, 1359 (5th

Cir. 1988) (citations and internal quotations omtted).

At trial, witnesses for Botello testified that they had never
seen Botello in Canpos's nei ghborhood. The governnent's sole
rebuttal w tness, agent Hol conb, testified that Botello's |awer
had stated at the pretrial detention hearing that Botello did
i ndeed frequent Canpos's neighborhood. Botell o argues that

Hol conb's testinony is hearsay. W disagree. The statenent was



adm ssi bl e as an adm ssion by a party under FED. R EviD. 801(d)(2).

Canpos argues that he is entitled to a new trial because
during closing argunent, the prosecutor commented on Canpos's
failure to dispute that he had negotiated a drug deal. Canpos
objected that this was a comment on his failure to testify. The
district court sustai ned Canpos's objection and instructed the jury
to disregard the remark. The court told the jury not to consider
any comments on Canpos's constitutional right not to testify, that
a defendant may testify if he chooses to do so, but that his
decision not to do so may not be held against him The district
court's instruction cured any prejudice to Canpos.

The district court gave an additional jury charge to the
effect that a m stake by a wtness does not necessarily nean that
the witness was not telling the truth. The court |ater expl ained
that if the jury considered the additional charge to be a coment
on the evidence, the jury could disregard the jury charge. W do
not find any error in the charge or clarifying remark. A court can
i ndeed comment on the evidence as long as it tells the jury that it

is not bound by the court's comments. United States v. Canales,

744 F.2d 413, 434 (5th Gr. 1984).

The defendants also argue that the district court erred in
answering two jury notes by (1) instructing that the governnent
need not prove that Botell o possessed cocai ne at one particul ar
| ocation or at a particular tinme and by (2) instructing that the
jury need not find that Botell o and Canpos were "together" to find

that a conspiracy existed between them W do not find these



answer s erroneous.

Botell o avers that the district court erred by finding that
Botell o's 1977 conviction for possessi on of a prohibited weapon and
his 1979 conviction for possession of mari huana were not "rel ated
cases" under U S . S.G § 4Al. 2. Because Botello's two prior
convi ctions were separated by intervening arrests, we affirm See
US S G 8§ 4A1.2, application note 3.

Canpos argues that the district court failed to nake a
specific factual finding regarding his claimthat the prosecutor
refused to let himplead guilty. Such a claimdoes not allege a
factual inaccuracy in the presentence report, and so it was
unnecessary for the district court to make a finding or determ na-
tion under FED. R CRIMP. 32(c)(3)(D).

AFFI RVED.



