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PER CURI AM *

Jesus L. Garcia, a fornmer immgration officer, was
convi cted of conspiracy to inport marijuana and bri bery of a public
of ficial and was sentenced to 84 nonths' inprisonnent on all counts
to run concurrently. On appeal, he questions the voluntariness of
his statenents to investigators and sufficiency of the evidence

against him Finding no error, we affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



At trial, the evidence showed that Garcia adm tted that
he had net Aaron Northrup, a marijuana snuggler from Connecti cut,
in March or April of 1991 through a man naned Tito Hopkins. Garcia
agreed to let Northrup enter the United States through the
i nspection |anes to which he was assigned at the El Paso-Juarez
port of entry. He confessed that he assisted Northrup on
approxi mately ten occasions. Garcia told Agent Mall ey that once he
received his work assignnents for the day, he would nake cryptic
notes for Northrup and | eave them at a designated |ocation at the
port of entry. Northrup would drive through Garcia's inspection
| ane as a signal that the car behind his was the | oad vehicle, and
Garcia would wave them through. Garcia would either distort the
license plate nunbers of the vehicles or not enter them at all.
Nort hrup paid Garcia $3,000 for each | oad.

Garcia argues on appeal that the district court erred in
failing to suppress the two statenents he gave to the i nvestigative
agents. He contends that his statenents were involuntary because
the agents wused coercive interrogating techniques such as
insinuating that he mght be involved in and intimating that he
m ght be charged in a nurder conspiracy. He contends that the
officers failed to informhi mof the offense for which he was bei ng
interrogated, and that he believed that he was being questioned
about a conspiracy to nurder a witness. He also argues that the
interrogating officers exerted inproper influence to get himto
confess by telling himthat he was free to | eave and that he was

not under arrest, which anounted to a prom se of i medi ate rel ease,



a type of promse which renders a confession involuntary. He
contends t hat t he anbi guous | anguage of the enpl oyee ri ghts warni ng
formcontributed to coerce himto confess because he felt that the
| anguage inplied that he could be fired if he remained silent. He
argues that the Governnent did not neet its burden of proving that
hi s confession was vol untary.

The governnment has the burden of proving by a
preponderance of the evidence that a defendant voluntarily waived
his rights and that the statenents he made were voluntary. U.S. v.
Restrepo, 994 F.2d 173, 183 (5th Gr. 1993). A confession is
voluntary if it is the product of the defendant's free and rati onal
choice. It is voluntary in the absence of official overreaching,
ei ther by direct coercion or subtle psychol ogi cal persuasion. |d.
Whet her a confession is voluntary is determ ned by considering the
"totality of the circunstances.” 1d. In reviewing the district
court's ruling on a notion to suppress a confession, this court
gives credence to the credibility choices and findings of fact of
the district court unless they are clearly erroneous. The ultimate
i ssue of voluntariness is a legal question which is reviewed de
novo. |d.

Garcia filed a notion to suppress his statenents in the
district court. The only ground he urged for his confession being
i nadm ssi ble was that his confession was involuntary because the
advi senent of rights formcontained a threat of discharge fromhis

job if he did not confess. The district court held a hearing at



which Garcia testified about the circunstances surrounding his
giving of the statenents.

Garcia testified that he was enpl oyed by the Departnent
of Justice, Immgration Service, as an Inmgration |Inspector. He
was working at the bridges in El Paso on April 9, 1992. At
1:00 p.m, agents fromthe Ofice of the I nspector General, Trooper
Murray and M. Mlley, canme to the bridge and asked him to
acconpany them They said that they had sone questions to ask him
He followed themto their vehicle and they drove to the Ofice of
the I nspector General.

When he first arrived, they asked himif he knew Aaron
Nort hrup, and he said that he did not. They showed hima picture
of Northrup, and he told themthat he did not know him They asked
himto step outside the room which he did, and then they called
hi m back in. They then showed hima news item which stated that
Aaron Northrup had been arrested for conspiracy to nurder a federal
witness, and they told himthat Garcia was a suspect. They asked
hi magain if he knew Northrup. At this point, he becane upset, he
|l ost control, and he was unnerved by being associated with a
murder. They asked himagain if he knew Northrup, and he told them
that he did know him They also told him that Northrup was
involved in trafficking drugs and asked himif he wanted to nake a
st at ement .

Garcia told themthat he was willing to give a statenent,
and they gave himthe enpl oyee rights warning, which he read. He

admtted that he signed the warning form This form stated in



part, "If you refuse to answer the questions posed to you on the

ground that the answers may tend to incrimnate you, you cannot be

di scharged solely for remaining silent."” Garcia testified about
what this statenent neant to him "Well, “solely' at that point
meant only ny silence, but | knew | was there for other things

especially since they had brought up this stuff about Aaron and
murder. So, | figured | could be discharged fromny job by being
silent also." On cross-exam nation, he testified that he
understood the statenent on the warning form He testified, "I
could lose [ny job] if it was solely for ny silence because |
understood that it could nean they could bring other, other than ny
silence, into the picture."” The prosecutor questioned hi mfurther,
asking, "So you did understand then that they could bring in
evidence which would cause you to |ose your job?" Garci a
responded, "That's right, especially when they nentioned sonet hi ng
about nurder."

Garcia gave a general statenent |asting about three
hour s. He was given a second "Mranda-type"! warning, with the
word "custodial" scratched out, and they interrogated himfurther
until about 10:30 or 11:00 p. m

He admtted that he was not restrained and that he was
free to leave at any tinme during the interrogation. The agents
were courteous, treated him well, allowed him to go to the

restroom and offered him sonething to drink.

! Grcia does not claimthat he was in custody or that his
M randa rights were viol ated. Hi s issue on appeal deals solely
with the voluntariness of his confession. Blue brief, 7.

5



Garcia testified that he went for another interview on
Septenber 23, 1992. An agent called himat his honme and asked if
he would agree to another interview He drove hinself to the
i nterview. He repeated nuch of the sanme story to Agent Flem ng
wth nore specifics. He testified that when he di scussed the case
on Septenber 23, the warnings which he had received in April
regarding the fact that he could lose his job were still on his
m nd.

The district court found that Garcia' s statenents were
voluntary and denied his notion to suppress. Agents Mall ey and
Flem ng testified about the substance of the statenents and the
circunstances surrounding the taking of the statenents at tria
wth no further objection from Garcia. Their testinony
substantially agrees with Garcia' s testinony.

The only argunent which Garcia made in the district court
regarding his statenment being involuntary was the issue of the
anbi guous enpl oyee war ni ng. In his notion to suppress, Garcia

cited Garrity v. State of New Jersey, 385 U S. 493, 87 S.Ct. 616,

17 L.Ed.2d 562 (1967), in which the Suprene Court held that the
defendant police officers' statenents were coerced because they
wer e made under threat of being renoved fromoffice. |In that case,
the enpl oyee warning formwas very explicit that if the officers
refused to answer the questions, they "shall" be renoved or forfeit
their office. 1d. at 494 n.1. The enployee warning formin this
case does the exact opposite. It states that the enpl oyee "cannot

be discharged solely for remaining silent." (Garcia attenpted to



show that he understood this warning to nean that he could be
di scharged. However, his testinony can be reasonably construed to
mean that he understood that he could not be discharged "solely"
for refusing to talk, but that there nust be sone other evidence of
wrongdoi ng on his part before he could be di scharged. Although the
district court did not make an explicit finding onthis fact, it is
inplicit in the <court's conclusion that the statenment was
voluntary. This finding is not clearly erroneous.

Looking at the totality of the circunstances surroundi ng
the taking of his statenments on April 9 and Septenber 23, the
conclusion is that Garcia's statenents were voluntary. He was
asked to acconpany the officers, he was not arrested, he was free
to leave at any tinme, and they were courteous to him There is
sinply no evidence of official overreaching or coercion.

Garci a rai ses several new argunents on appeal which were
not raised in the district court to support his claim that his
statenents were involuntary: coercion by nentioning that Northrup
was arrested for conspiracy and suggesting that he was invol ved,
failure to informhimof the actual offense for which he was being
interrogated, and prom sing him he was not under arrest and was
free to |l eave. Garcia may not raise new theories on appeal which

were not presented to the district court absent mani fest injustice.

See U.S. v. Jackson, 700 F.2d 181, 190 (5th Cr.), cert. denied,
464 U.S. 842 (1983). This court wll not consider his new

argunents unl ess they involve only a question of lawand failureto



consider themw |l result in manifest injustice. U.S. v. Ronero-

Reyna, 867 F.2d 834, 835 (5th Cir. 1989).

Whet her the agents failed to inform him of the actual
reason they were interrogating himor led himto believe that he
woul d be charged with participation in a nurder conspiracy is a
di sputed question of fact on this record and should not be
consi der ed. Whet her the fact that he was told that he was not
under arrest and was free to | eave at any tinme during the interview
rendered his confession involuntary is a question of [|aw, but
failure to consider it would not result in manifest injustice

because the prom se not to arrest himwas kept. See Streetnan v.

Lynaugh, 812 F.2d 950, 957 (5th Cr. 1987) (a prom se of inmmedi ate

release, if not kept, renders confession involuntary).

Garcia also argues that the district court erred in
denying his notion for acquittal on the basis of insufficiency of
t he evidence. He contends that the record does not show that the
Gover nnent established each el enent of the of fenses charged beyond
a reasonabl e doubt. Specifically, he contends that there was no
accurate evidence regardi ng the anounts of marijuana inported, the
dates marijuana was inported, or the anobunts of noney he received
i n paynent. He al so contends that there was no evidence, other
than his confession, that a conspiracy existed, because Northrup
did not testify and the other two coconspirators cold not identify
hi mas the agent Northrup hired.

Garcia's argunent t hat his confession was not

sufficiently corroborated because the two other coconspirator



W t nesses could not identify himas the agent who assi sted Northrup
i gnores the ot her evidence corroborating his adm ssions. MiKkien
and Montgonery testified that Northrup called the agent "Garcia"
and "Jesus." G@Garcia's nane, address, and phone nunber were found
in Northrup's honme. A Federal Express receipt addressed to Garcia
was found in Northrup's hone in Connecticut, which corroborated
Garcia's adm ssion that his paynents were sent by Federal Express
from Connecticut. Wthin an hour after Northrup and Cerda net to
arrange for the transportation of a load of marijuana, at which
meeting Northrup said he would call his agent to arrange it,
Northrup placed a call to Garcia's honme. Northrup and Garcia net
|ater that evening. Garcia's work records coincided wth
Northrup's statenents to Cerda about the agent's work schedul e.
Northrup's statenents to Cerda regarding the fact that the agent
knew which car was the |load vehicle because it was the vehicle
i mredi ately behind Northrup's car corroborates Garcia's adm ssion
of that fact. This evidence was sufficient to corroborate Garcia's
confession, and the evidence was sufficient to support Garcia's
convi ctions.

The judgnent of the district court is AFFI RVED



