IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8402
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
M CHAEL LYNN UPCHURCH
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. DR-92-CR-103
(January 5, 1994)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *
M chael Lynn Upchurch argues that the district court erred
in finding that U S. Border Patrol agents had reasonabl e
suspicion to stop his vehicle. He contends that the Governnent
failed to neet the "specificity requirenment” necessary to support
a finding of particularized suspicion.
This Court enploys a two-tier standard in review ng a deni al
of a notion to suppress. The district court's findings of fact

are accepted unless clearly erroneous, but its ultimte

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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conclusion as to the constitutionality of the | aw enforcenent

action is reviewed de novo. United States v. Chavez-Villarreal,

3 F.3d 124, 126 (5th Cr. 1993).

A Border Patrol agent conducting a roving patrol in a border
area may nake a tenporary, investigative stop of a vehicle if
specific, articulable facts and the rational inferences drawn
fromthose facts reasonably warrant suspicion that the vehicle is

engaged in illegal activities. United States v. Casteneda, 951

F.2d 44, 46-47 (5th G r. 1992). |In assessing the evidence, this

Court examnes the totality of the circunstances as understood by
those versed in the field of | aw enforcenent, seeking grounds for
reasonabl e suspicion that the particul ar individual being stopped

was engaged in wongdoing. United States v. Diaz, 977 F.2d 163,

164-65 (5th CGr. 1992).

Factors to be considered include the characteristics of the
area, its proximty to the border, usual traffic patterns, the
agent's previous experience wwth crimnal traffic, information
about recent illegal border crossings in the area,
characteristics of the vehicle stopped, and the behavior of the

dri ver. United States v. Brignoni-Ponce, 422 U.S. 873, 884-85,

95 S. Ct. 2574, 45 L.Ed.2d 607 (1975). Although any single factor
standi ng al one may be insufficient, under a "totality of the
ci rcunst ances" anal ysis, the absence of a particular factor wll

not control a court's concl usion. United States v. Cardona, 955

F.2d 976, 980 (5th Cir.), cert. denied, 113 S. Ct. 381 (1992).

Agent Moore articul ated several specific facts supporting

the agents' decision to stop the vehicle. The particular area
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was a "well known route" for snuggling, approximately twenty
mles fromthe Mexican border. The agents had received
information that smugglers were using this route before agents on
"day shift" arrived at 6:00 a.m Furthernore, Upchurch was
driving an "ol der nodel car" at a high rate of speed, and Agent
Moore testified that FFM 2523 is primarily used by |oca
ranchers and ranch hands, who travel in pick-up trucks.

Agent Moore al so observed that Upchurch's vehicle was
covered with dust and travelling very low. He testified that,
based upon his experience, snugglers often travel down dirt roads
to the river to pick up their |oads, causing the vehicle to
becone covered in dust. Additionally, the vehicle "slowed down
drastically" and began to "swerv[e] into both |anes of travel" as
the agents followed it. This indicated to Agent Moore that
Upchurch was either having a "hard tinme keeping [the car] on the
road" because it was heavily | oaded or that he was very nervous
and looking in his rear viewmrror. The agents al so observed
hand prints in the dust on the vehicle's trunk, which More
beli eved had recently been opened and cl osed, "fromthe fresh
| ook of the prints.” Finally, Agent More was experienced in
matters involving the illegal transportati on of undocunented
persons and contraband in the Texas- Mexi co border area. See
Cardona, 955 F.2d at 981. He had worked as a Border Patrol agent
in the area for over five years.

Upchurch's argunent that the Governnent failed to neet the
"specificity requirenent” necessary to support a finding of

particul ari zed suspicion is thus without nerit. The agents were
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aware of "specific articulable facts" reasonably warranting a
suspicion that his vehicle was engaged in illegal activities.

See Casteneda, 951 F.2d at 46. Based upon the totality of the

ci rcunst ances, they possessed a reasonable suspicion to justify
the stop of his vehicle. The district court thus did not err in
denying his notion to suppress.

AFFI RVED.



