IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8399
Conf er ence Cal endar

JULI AN SCOTT ESPARZA,
Pl ai ntiff-Appellant,
vVer sus
ROGELI O F. MJUNCZ,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

USDC No. DR-93-CVv-14

 August 17, 1993
Before JOLLY, JONES, and DUHE, G rcuit Judges.
PER CURI AM *

Julian Scott Esparza filed a civil rights action agai nst
Rogelio F. Munoz, the District Attorney of UWal de County, Texas.
He all eged that Minoz prosecuted himfor attenpted nurder
"W t hout sufficient evidence to support the verdict."

Esparza contends that the district court erred in dismssing
his civil rights action as frivolous based on the prosecutor's
absolute immunity. He argues that Minoz is not inmune and "is
subject in his person to the consequences of his individual

conduct .

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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This Court recogni zes a cause of action under 8§ 1983 for

mal i ci ous prosecution. Sanders v. English, 950 F.2d 1152, 1159

(5th Gr. 1992). The cause of action inplicates "the fourth and
fourteenth anmendnents when the individual conplains of an arrest,
detention, and prosecution w thout probable cause.” |d.
(internal quotations and citation omtted). "Wether an official
is entitled to absolute or qualified i munity depends on the

nature of the official's function at issue."” Enlow v. Tishom ngo

County, Mss., 962 F.2d 501, 510 (5th Gr. 1992). Prosecuting

attorneys enjoy absolute imunity in 8 1983 actions "for their
conduct in initiating a prosecution and in presenting the State's

case. . . ." Id. (quoting Inbler v. Pachtman, 424 U.S. 409, 427,

96 S.Ct. 984, 47 L.Ed.2d 128 (1976)).

Esparza' s cl ai magai nst Munoz concerns conduct in
prosecuting himfor nurder; therefore, it has no arguabl e basis
in law and fact. The district court did not abuse its discretion

in dismssing the clains as frivolous. See Ancar v. Sara Plasma

Inc., 964 F.2d 465, 468 (5th Cr. 1992).
To the extent that Esparza chall enges the sufficiency of the
evi dence to support his conviction, his renmedy is in habeas

corpus. See Sheppard v. State of La. Bd. of Parole, 873 F.2d

761, 762 (5th Gr. 1989) (citing Serio v. Menbers of La. State

Bd. of Pardons, 821 F.2d 1112, 1117-19 (5th G r. 1987)) ("[W here

a prisoner's civil rights allegations inpinge in part on the
validity of his current confinenent, he nust initially seek
relief through habeas corpus proceedings."). "[T]he requirenent

of exhaustion cannot be evaded by casting the conplaint in civil
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rights form" Hernandez v. Spencer, 780 F.2d 504, 505 (5th Cr.

1986) .
AFFI RVED.



