IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8396
Summary Cal endar

JOHNNY R, CRAWFORD,
Petitioner- Appel | ant,

VERSUS
JAMES A. COLLI NS,
Director, Texas Departnent of Corrections,
I nstitutional D vision,
and

DAN MORALES,
Att orney General,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-92- Cv-964)

(Decenber 30, 1993)
Bef ore GARWODOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Johnny Crawford appeal s the dism ssal of his petition for wit

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



of habeas corpus brought pursuant to 28 U.S.C. 8§ 2254. Finding no

error, we affirm

l.
In 1974, Crawford was convicted by a jury of possession of
heroin and sentenced to serve ten years' inprisonnment, in
No. 74-CR-1923. Hi s conviction was affirmed on direct appeal. See

Crawford v. State, 540 S.W2d 735 (Tex. Crim App. 1976).

Crawford filed a federal petition for wit of habeas corpus,
chal I engi ng the 1974 conviction based upon the absence of a search
warrant, the state's use of perjured testinony, and ineffective
assi stance of counsel. The federal petition, No. 77-CA-308, was
dism ssed after an evidentiary hearing before a magi strate judge.
This court denied a certificate of probable cause ("CPC").

Ctawford then filed a subsequent f eder al petition,
No. 92-CA-0964, which is at issue in this appeal. The petition
indicates that Crawford subsequently was convicted on two other
drug charges in Texas state courts, Nos. 88-CR-4209 and 90- CR- 6686,
and that the prior conviction in No. 74-CR-1923 was used t o enhance
his sentences. The state urged that the petition be dismssed as
abusive, asserting that Crawford had been denied federal habeas
relief in an order dated August 9, 1979, on the identical clains
raised in the present petition. Crawford responded that the state
has not nade an allegation of prejudice, the facts and | aw have
changed, and he did not know when the search warrant was issued

until the court conducted the evidentiary hearing.



The magi strate judge determ ned that Crawford (1) ignored the
fact that the district court had ruled on each of his Fourth and
Si xth Amendnent clainms on the nerits; (2) erroneously asserted that
new y di scovered evidence will support his clainms and permt himto
relitigate them (3) has not asserted a factual -i nnocence ar gunent
based upon evi dence that was deened reliable and | egal |l y obt ai ned;
and (4) failed to assert any facts establishing that he and habeas
counsel were prevented by sone external force frompresenting the
new i ssues regardi ng i neffective assi stance of counsel in the first
petition. The nmagistrate judge concluded that Crawford had fail ed
to neet the factual -i nnocence test and, therefore, was not entitled
to a reconsideration of the issues previously raised. The
magi strate judge further concluded that Crawford had not net the
prejudice standard permtting a review of the new theories
underlying the ineffective-assistance-of-counsel issue.

Over Crawford's objections, the district court adopted the
magi strate judge's report and dism ssed the petition under rule
9(b) of the Rules Governing Section 2254 Cases as both

(1) successive and repetitive and (2) successive wth new

allegations. Crawford was granted CPC and in fornma pauperis status

for purposes of appeal.

.
A district court's decision to dismss a petition pursuant to

rule 9(b) is reviewed for abuse of discretion. Hudson v. Witley,

979 F.2d 1058, 1062 (5th Cr. 1992). Rule 9(b) provides, in part,



that a second or successive petition nmay be dismssed if the
district court finds that it fails to allege new or different
grounds for relief and the prior determnation was on the nerits.

Sawer v. Witley, 945 F.2d 812, 815-16 (5th Cr. 1991), aff'd,

112 S. C. 2514 (1992).

The state correctly asserts that the issue concerning the
search warrant was addressed in the prior 1977 petition,
No. 77-CA-308. The nmgistrate judge's report and recommendati on
i ndi cates that the Fourth Amendnent issue chall enging the warrant
was raised and ruled upon by the court. To the extent that
Crawford's petition failed to allege new or different grounds on
t hese i ssues, which were decided on their nerits, it was subject to
di sm ssal under rule 9(b) as successive.

A successive claim that has already been considered in a
previ ous habeas petition may be reviewed if the petitioner nmakes a

colorable showng of factual innocence. Kuhl mann v. W]l son,

477 U.S. 436, 454 (1986); Sawyer, 945 F.2d at 815. Crawford has
not made a credi bl e argunent that he was factually i nnocent of the
crime charged.

A second or successive federal habeas petition also may be
dismssed if the petitioner alleges new or different grounds and
"the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the wit." Rule 9(b). The
Suprene Court has delineated factors that are to be considered in

det erm ni ng whet her a second petition is abusive. See Md eskey v.

Zant, 499 U.S. 467 (1991). The M eskey principles apply to pro



se petitioners. Saahir v. Collins, 956 F.2d 115, 118-19 (5th Gr

1992).

After the issue of wit abuse arises, the petitioner bears the
burden of denonstrating (1) cause for not raising the newclains in
a previous federal habeas petition and (2) prejudice if the court
does not consider them Saahir, 956 F.2d at 118. Cause nust be
sone objective factor external to the defense. 1d. An inpedinent
such as governnental interference or the reasonabl e unavailability
of an essential fact could qualify as cause. Hudson, 979 F.2d at
1063.

The "cause" question is whether the petitioner knew of the
claimor, with reasonabl e diligence, could have known of it at the
time of his first federal petition. 1d. Prejudice is irrelevant
if the petitioner does not show cause. Saahir, 956 F.2d at 118.
If the petitioner shows cause, prejudice nust be considered.
Hudson, 979 F.2d at 1064. If the petitioner cannot satisfy the
cause- and- prej udi ce standard, the court still may reach the nerits
to prevent a fundanental m scarriage of justice, which occurs when
a constitutional defect probably has caused the conviction of an
i nnocent person. Hudson, 979 F.2d at 1063.

Crawford argues that the district court erred by not
conducting an evidentiary hearing on the new and different
constitutional violations alleged in his petition. Crawford's
all egations challenge the search warrant that resulted in the
possessi on of heroin conviction in No. 77-CA-308. He specifically

argues that the warrant was issued nine hours after he was booked



and that the state admtted fal se testinony at trial regardi ng when
the warrant actually was acquired. Crawford further asserts that
this i ssue was not presented earlier because the evi dence regardi ng
t he i ssuance of the warrant was not avail able to hi mwhen he filed
his prior petition.

The gist of Crawford's argunent is that he was not aware that
the warrant was issued after the search and, therefore, he was
unable to present this argunent earlier. "Omssion of the claim
w Il not be excused nerely because evi dence di scovered | ater m ght
al so have supported or strengthened the claim" Mcd eskey,
111 S. C. at 1472. Crawford al so explained that the nanes of the
persons who overheard the prosecuting and defense attorneys confer
regardi ng the suppression of the warrant at his state trial were
not discovered until after his nother's death. Thi s evi dence,
however, appears to have consi sted of handwitten nanes of persons
noted by his nother. Crawford fails to cite any external force
that prevented the discovery of this information earlier that would
satisfy "cause" for his failure to present this argunent earlier.
Saahir, 956 F.2d at 118.

Crawford's failure to show cause elimnates the consideration
of prejudice and warrants di sm ssal under rule 9(b) unless he can
show that "a fundanental m scarriage of justice would result from
a failure to entertain the claim" Md eskey, 111 S. C. at 1470.
This is a very narrow exception that is triggered when the all eged
constitutional violation probably has caused an i nnocent person to

be convi ct ed. Id. at 1475; Wods, 933 F.2d at 323.



""[Alctual innocence' neans factual, as opposed to |eqal

i nnocence" resulting froma constitutional violation. Johnson v.

Hargett, 978 F.2d 855, 859 (5th Cr. 1992), cert. denied,

113 S. . 1652 (1993). To show "actual innocence," a petitioner
is required to show that "there is a fair probability that, in
light of all the evidence, a reasonable trier could not find al
the el enments necessary to convict the defendant of [a] particul ar
crine." 1d. at 860 (footnote omtted).

Crawford has not made a colorable showng of factual
i nnocence. His brief suggests that his attorney relied upon the
prosecutor's assistance and that he furthered his "carrier" by
aiding to convict an innocent person. He also argues that he was
not guilty of possessing the heroin but that he "took the rap" for
the charge to prevent his wife's sister frombeing charged with the
offense. Crawford alludes to his innocence in another statenent
that reads, "Their [the State's] true interest is to nerely
mai ntai n a convi ction on an i nnocent person.” No evidence has been
presented to support a contention that Crawford actually was
i nnocent of the offense.

Because Crawford failed to make a showing of cause and
prejudi ce or factual innocence, the district court did not abuse
its discretion in dismssing the petition as successive and for
abuse of the wit under rule 9(b). The judgnent of dism ssal is

AFFI RVED.



