IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8392
(Summary Cal endar)

GREGORY HOUSE
Pl ai ntiff-Appellant,

ver sus

CATHY A. HURLEY, DR, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W91- CA-90)

(Novenber 16, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

In this civil rights suit under 42 U S.C. 8§ 1983, Plaintiff-
Appel  ant Gregory House, a state prisoner in Texas proceeding pro

se and in forma pauperis (I FP), again appeals the dism ssal of his

action under Fed. R Cv. P. 12(b)(6) for failure to state a claim

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



upon which relief may be granted. Concluding that House's anended
conplaint does contain allegations which, if proved, would be
sufficient to state a claimon which relief could be granted, we
vacate the district court's dismssal and again remand for further
consi stent proceedi ngs.
I
FACTS AND PROCEEDI NGS

House's case is before us on appeal for a second tine. Wen

this cause was before us previously, House v. Hurley, No. 92-8241
(5th Gr. Jan. 11, 1993) (unpublished) (House 1), we vacated and
remanded the district court's dismssal of House's deliberate
indifference claim hol ding that he had stated a cl ai mbased on his
allegations that prison officials were requiring himto work in
violation of his nedical restrictions. |In remanding, we required
the district court to give House the opportunity to anend his
conplaint to nane the proper defendants for his claim

On remand, House did just that: He anended his conplaint to
name the various defendants involved. He also alleged that
sonetinme in Septenber of 1990 (House corrected the year to 1991 at
t he Spears! hearing) he was assigned to do field |abor in spite of
hi s nedi cal records which verified that he had back problens, and
that he was unable to lift the anmount of weight required or to
mai ntai n the pace of the other inmates. He further alleged that he
was assigned to the nedical hoe squad supervised by defendants

Lt. Mark H Il and Sgt. Douglas Phillips; that this nedical squad

. Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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was sonetinmes intermngled with regul ar hoe squads; and that he was
required to do the sanme anount of work and naintain the sane pace
as the regular field squads.

House all eged also that he had continued to informH Il and
Phil l'i ps about his back and his inability to keep up with the other
wor kers, but that Hi Il and Phillips demanded t hat House keep up and
mai ntain the sanme workload as the others, telling him that his
failure to do so would result in disciplinary action. House
all eged that, on nunerous occasions when the pain in his back
caused by exceedi ng his capacity caused himto slow his work pace,
he did in fact receive disciplinary infractions from field
of ficers.

House went on to allege that he was repeatedly required to
bend over, pick up rocks, and put themin bags; and that he was
required to |ift these bags of rocks wei ghing between 80 and 125
pounds. He averred that he was also disciplined for failing to
pi ck up a reasonable nunber of rocks, as well as for failing to
pi ck a reasonabl e nunber of onions, for failing to cut grass at the
sane pace as other inmates, and for failing to cut a reasonable

anount of grass.

House conpl ai ned too that he continued to explainto H Il and
Phillips that he could not do the sane work at the sanme pace as the
others; and that H Il and Phillips had access to his nedical

records and could check his conplaints, but refused and failed to
do so. He alleged that he was forced to work beyond his capacity

in spite of his nedical problens, making it extrenely painful for



him to keep up. Finally, House prayed for damages from the
defendants for deliberate indifference to his nedical needs.

The magi strate judge held a Spears hearing. House testified
that due to a back injury he sustained before entering TDC, he
continues to have | ow back pain. Dr. Hurley confirmed that House
had been treated nunerous tines for conplaints of subjective
chronic | ow back pain. H's nedical classification was changed on
Septenber 9, 1991, to a 3EP on his | ow back, which neans that he
was restricted from extrenely strenuous work, including from
lifting nore than 50 pounds. Dr. Hurley stated that in her opinion
House was fully capable of doing the work on the nedical squad if
he did not exceed the 50 pound limt.

House testified that he was required to |ift bags wei ghing up
to 80 pounds. He also testified that he was ordered to do jobs
that were excessive and that he could not physically do, and that
even if the weights he was required to lift were 50 pounds or |ess,
he was required to lift such | oads repeatedly and to bend over with
no breaks, all of which aggravated his back condition. House
described his pain as a cranping or tightening of the nuscles in
his | ower back. He stated that sonetinmes when he over-exhausts
himself it hurts just to "raise up." Dr. Hurley testified that
this was not unusual for manual | aborers.

Warden Dretke and O ficer Mark Rainwater testified at the
Spears hearing, confirmng House's allegations that the field
of ficers assigned to a nedi cal squad have access to the prisoner's

medi cal summary, are aware of the nedical restrictions, and are



given authority and discretion to determ ne whether a prisoner is
working up to his capabilities. They are instructed to tell
prisoners to work within their restrictions.

Despite the extensive al |l egati ons of House's anended petition,
as further fleshed out in the Spears hearing, the magi strate judge
recommended that the suit be dismssed for failure to state a
claim In apparent disregard of our holding in House |, the
magi strate judge found that House had all eged nothing nore than a
di fference of nedi cal opinion between hinself and the nedi cal staff
as to what his work restrictions should be, which did not state a
claimof deliberate indifference. The nagistrate judge al so found
t hat House had failed to allege a serious nedi cal need because his
conplaints of tight nuscles and cranps in his back alleged nere
di sconfort and not serious pain.

The district court adopted the recomendati on and di sm ssed
this case under Fed. R Cv. P. 12(b)(6), w thout prejudice. House
timely appeal ed.

I
ANALYSI S

House argues on this, his second appeal of essentially the
sane assignnents of error that we agreed with in House I, that he
has alleged that he was required to work in violation of his
medi cal restrictions because his nedical squad was often required
to work with and at the sane pace as non-nedi cal squads. He al so
argues that he does suffer pain in his back, not nerely disconfort,

and that he shoul d not be penalized for his attenpt to describe his



pain in non-nedical terns.

We review a Rule 12(b)(6) dism ssal de novo. Jackson v. Gty

of Beaunont Police Dept., 958 F.2d 616, 618 (5th Gr. 1992). W

must accept all well pleaded facts as true and view themin the

light nost favorable to the plaintiff. Cooper v. Sheriff, Lubbock

County, Texas, 929 F.2d 1078, 1082 (5th Gr. 1991). W nmay not

uphold the dism ssal unless "it appears "~ beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitle himto relief."" Hai nes v. Kerner, 404 U S. 519,

520-21, 92 S. . 594, 30 L.Ed.2d 652 (1972) (other citations
omtted).

To state a claimfor relief under 42 U . S.C. § 1983 for deni al
of medical care, a prisoner nust showthat care was deni ed and t hat
this denial constituted deliberate indifference to his serious

medi cal needs. Estelle v. Ganble, 429 U S. 97, 104-05, 97 S.C

285, 50 L.Ed.2d 251 (1976). "[T]he constitutionality of a
particul ar working condition nust be evaluated in the |ight of the
particular medical conditions of the conplaining prisoner.”

Jackson v. Cain, 864 F.2d 1235, 1246 (5th Gr. 1989). "If prison

officials knowi ngly put [House] on a work detail which they knew
woul d significantly aggravate his serious physical ailnent such a
decision would constitute deliberate indifference to serious
medi cal needs." |d.

House's all egation that he was required to |ift bags of rocks
wei ghi ng over 50 pounds, which if proved would constitute a clear

violation of his 50-pound lifting restriction, does state a claim



of deliberate indifference. H s allegation that he was required to
keep pace with a regul ar hoe squad even though he was assigned to
a nedi cal squad al so states such a claim And his allegation that
he was required to do work which he continuously informed the
def endants aggravated the pain in his back also states such a
claim

Accepting these well pleaded facts as true, and view ng them
in the light nost favorable to House, we cannot say that it does
not appear "beyond doubt" that he could prove no set of facts which
would entitle himto relief. Further, if House could prove his
repeated al | egati ons of back pain, coupled with his nedical history
of chronic | ow back pain, he would clearly denonstrate a serious
medi cal need.

The magi strate judge clearly erred in recomendi ng di sm ssal
under Rule 12(b)(6) and the district court simlarly erred in
adopting that recommendati on and again dism ssing House's action
under Rule 12(b)(6). We therefore vacate the judgnent of the
district court and remand this case for further proceedi ngs on

House's conpl ai nt as anended. See Hickson v. Garner, No. 93-8231

(5th Gr. Sep. 13, 1993) (unpublished; copy attached) (case vacated
and remanded with simlar allegations of being required to work in
violation of nmedical restrictions).

Additionally, the information adduced at the Spears hearing
fl eshing out House's conplaint beyond its four corners and thus
beyond the strict limts of 8 12(b)(6) consi derati onsSQt ogether with

the allegations of House's conplaint as anmendedsQis nore than



sufficient to wthstand a challenge of frivolity. House' s
conplaint is therefore imune from dism ssal not only under Rule
12(b) (6) but also under 8§ 1915(d). Qur finding on this point
shoul d not be construed as a prediction, one way or the other, of
the likelihood of House's success in future proceedings on his
claim whether they be on notions for sunmary judgnent, in a full
trial on the nerits, or both.

VACATED and REMANDED.



