IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8383
(Summary Cal endar)

RUDY RI CS,
Peti ti oner- Appel | ant,

ver sus

VWAYNE SCOIT, Director
TDC, ET AL.

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-92- CV-692)

(Sept enber 13, 1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Rudy Rios appeals the district court's

deni al of his habeas corpus petition filed pursuant to 28 U S. C

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



§ 2254. Petitioner also noves this court to vacate an order
extending the tine within which appellees can file their brief and
to strike appellees' tardy brief. For the reasons set forth bel ow,
we affirmthe district court's denial of habeas corpus and we deny
Ri os's noti ons.
I
FACTS AND PROCEEDI NGS

A state jury convicted Rios of nmurder and sentenced him to

life in prison. Rios v. Texas, 661 S.W2d 775 (Tex. C. App.
1983). After unsuccessfully challenging his conviction in state
habeas proceedings, R os filed the instant petition in district
court seeking a wit of habeas corpus. He al |l eged, anobng ot her
t hi ngs, that he was deni ed due process by the trial court's refusal
to give an instruction on circunstanti al evidence and by the state

appellate court's retroactive application of Hankins v. Texas,

646 S.W2d 191 (Tex. Crim App. 1981), rev'd on reh'g en banc

646 S.W2d 197 (Tex. Crim App. 1983) (abolishing requirenment for
circunstantial evidence instruction), to affirm the conviction

Rios further asserted that his trial counsel provided ineffective

assi stance by, inter alia, failing to submt an application for
pr obati on.

The State responded and noved for sunmary judgnent. Ri os
opposed the State's notion and requested an evidentiary hearing.
In a | engthy nmenorandum the nagistrate judge recommended denyi ng
the petition. The district court adopted the nmagistrate judge's

recomendati on over R o0os's objections. This appeal followed.



|1
ANALYSI S

A. Juri sdiction

"Prior toreviewing the nerits of any case, this Court nust be
satisfied that it has subject matter and appellate jurisdiction
| ndeed, the Court nust assess its jurisdiction sua sponte, if

necessary." Bader v. Atlantic Int'l, Ltd., 986 F.2d 912, 914

(5th Gr. 1993) (internal citation omtted). As a habeas corpus
actionis civil in nature, Archer v. Lynaugh, 821 F.2d 1094, 1096-

97 (5th Cr. 1987), a petitioner nust file a notice of appeal
wthin 30 days after the entry of the judgnent denying the
petition. See Fed. R App. P. 4(a)(1).

The district court's judgnent denying R os's petition was
entered on April 16, 1993. On May 3, within the tinme for filing a
notice of appeal, R os noved for an extension of tinme in which to
file anotion for a certificate of probable cause (CPC). On May 24
the district court granted an extension to May 31. Also on My
24sQnore than 30 days after entry of judgnentsQRi os filed a notice

of appeal, a CPC request, a notion to appeal in forma pauperis

(IFP), and a declaration in support of IFP. The district court
granted a CPC on August 11.

Al t hough Rios's notice of appeal was untinely, he had filed
his notion for an extension of tinme in which to nove for a CPC
wthin 30 days followng the date of the judgnent. That notion
evinces Rios's intention to appeal. Under such circunstances we

construe that notion as a tinely notice of appeal. See Stevens v.




Heard, 674 F.2d 320, 322-23 (5th Cr. 1982). Al ternatively,
because a CPCis a prerequisite for appeal in a 8 2254 proceedi ng,
Fed. R App. P. 22(b), we construe the district court's order
granting the extension as an order extending the tinme in which to
file a notice of appeal under Fed. R App. P. 4(a)(5). Under such
a construction, R os's notice of appeal, filed within the extended
period, would be tinely. Either way, we have jurisdiction to hear
this appeal .

B. Due Process

Ri os suggests that the state appellate court violated his
right to due process by applying Hankins retroactively to affirm
the trial court's refusal to give a "circunstantial evidence"
instruction.! R os naintains that under Texas lawin effect at the

time of his trial, which ended on July 12, 1982, he was entitled to

The Texas circunstantial evidence instruction in effect prior
to the rehearing opinion in Hankins provided:

In order to warrant a conviction of a crinme on
circunstantial evidence, each fact necessary to the
concl usion sought to be established nust be proved by
conpetent evidence, beyond a reasonable doubt; all the
facts (that is, the facts necessary to the concl usion)
must be consistent with each other and, taken together,
must be of a conclusive nature, |eading on the whole to
a satisfactory conclusion and producing, in effect, a
reasonabl e and noral certainty that the accused, and no
ot her person, commtted the of fense charged. But in such
cases it is not sufficient that the circunstances
coi ncide with, account for, and t herefore render probable
the guilt of the defendant. They nust exclude, to a
nmoral certainty, every other reasonabl e hypot hesi s except
the defendant's guilt; and unless they do so, beyond a
reasonabl e doubt, you will find the defendant not guilty.

Hankins, 646 S.W2d at 207 (Onion, J., dissenting) (citations
omtted).



a circunstantial evidence instruction.

| n Hanki ns, however, the Texas Court of Crim nal Appeal s hel d:
"The argunents in favor of abolishing the requirenent of a
circunstantial evidence charge are neritorious and we now hol d t hat
such a charge is inproper."” 1d. at 197. The court further stated
that "[t]he rule should be that circunstantial evidence al one may
suffice only if the inferences arising therefromprove the fact in
gquestion beyond a reasonable doubt.” [d. at 199. Thus, "the jury
should consider the totality of the direct or circunstanti al
evidence and the reasonable inferences which my be drawn
therefrom in determning whether it was sufficient to establish
guilt beyond a reasonable doubt." [|d.

Ri os correctly points out that he requested a circunstanti al
evidence instruction at trial and that the trial court did not give
the instruction. R os also raised the issue on direct appeal but
the appellate court rejected his argunent, stating: "we overrule
ground of error five asserting error for the trial court's not
subm tting a charge on circunstantial evidence." R 0s, 661 S.W2d

at 777 (citing Hankins v. State, 646 S.W2d 191 (Tex. Crim App.

1981) .
The Court of Crimnal Appeals issued its final decision in

Hanki ns on March 1, 1983. See Hankins, 646 S.W2d at 191. The

appel l ate court decided R os's direct appeal on Decenber 7, 1983.
Ri os, 661 S.W2d at 775. Thus the rehearing opinion was avail abl e
to the appellate court nonths before it decided R os's appeal. The

appel late court's citation to Hankins is anbi guous, however, as it



cites the 1981 Hanki ns opini on and does not refer to the opinion on
reheari ng. But the cursory manner in which the appellate court
rejected Rios's argunent suggests that it applied the rehearing
opinionto Ros's case. The State's argunents, that Rios failed to
make a prima facie case of retroactive application of Hankins and
that the evidence presented at Rios's trial brought it within an
exception to the circunstantial evidence rule were not raised in
the district court and need not be considered on appeal. See

United States v. Garcia-Pillado, 898 F.2d 36, 39 (5th Cr. 1990).

Rios correctly notes that the Due Process C ause "protects
crimnal defendants against action by the judiciary that would

contravene the Ex Post Facto Clause if done by the legislature.™

Rubi no v. Lynaugh, 845 F.2d 1266, 1271 (5th Cr. 1988); see Bouie

v. Gty of Colunbia, 378 U S 347, 353-54, 84 S . . 1697, 12

L. Ed.2d 894 (1964). The Ex Post Facto O ause prohibits the

follow ng types of |aws:

1st. Every |aw that nakes an action done before the
passing of the law, and which was innocent when done,
crim nal; and puni shes such action. 2d. Every lawthat
aggravates a crine, or nakes it greater than it was, when
commtted. 3d. Every |law that changes the puni shnent,
and inflicts a greater punishnent, than the | aw annexed
to the crine, when commtted. 4t h. Every law that
alters the | egal rules of evidence, and receives | ess, or
different, testinony, than the law required at the tine
of the comm ssion of the offence, in order to convict the
of f ender .

Collins v. Youngbl ood, 497 U.S. 37, 42, 110 S.C. 2715, 111 L. Ed. 2d

30 (1990) (quotation omtted). "Procedural" changes, even if they

di sadvant age the accused, do not violate the Ex Post Facto C ause.

ld. at 45. The Court described procedural changes as "changes in



the procedures by which a crimnal case is adjudicated, as opposed
to changes in the substantive lawof crines.” [d. Sinply |abeling
a | aw procedural, however, will not imunize it fromscrutiny under

t he Ex Post Facto Cl ause. |d. at 46.

Applying this distinction, the Court upheld a Florida | awt hat
changed the role of the judge and jury in death penalty cases. See

Dobbert v. Florida, 432 U. S. 282, 292-97, 97 S.C. 2290, 53 L. Ed. 2d

344 (1977). Under the law in effect when Dobbert commtted two
murders, a person convicted of a capital felony received the death
penal ty unl ess the verdict included a recomendati on of "nmercy" by
the majority of the jury. Id. at 288. But, under the law in
operation at the tinme of trial, a defendant found guilty of a
capital felony received a sentencing hearing at which evidence of
aggravating and mtigating circunstances could be introduced, id.
at 290-91, after which the jury rendered an advi sory decision, with
the final sentencing determ nation nmade by the court. [d. at 291.
I n Dobbert's case, the jury voted 10-to-2 for life inprisonnent,
but the judge overruled the jury's decision and inposed a death
sentence. |d. at 287. In finding the change procedural rather
than substantive, the Court observed: "The new statute sinply
altered the nethods enployed in determ ning whether the death
penalty was to be inposed; there was no change in the quantum of
puni shment attached to the crine." 1d. at 293-94.

The Court in Dobbert noted that it had previously upheld
changes in evidentiary rules which allowed certain previously

excl uded evidence to be adm tted agai nst a defendant. |[d. at 293.



The Court expl ai ned:

For exanple, in Hopt v. Utah, 110 U S 574
(1884), as of the date of the all eged hom ci de
a convicted felon could not have been call ed
as a Wwtness. Subsequent to that date, but
prior to the trial of the case, this | aw was
changed; a convicted felon was called to the
stand and testified, inplicating Hopt in the
crinme charged against him Even though this
change in the | aw obviously had a detrinental
i npact upon the defendant, the Court found
that the |law was not ex post facto because it
neither made crimnal a theretofore innocent
act, nor aggravated a crinme previously
commtted, nor provided greater punishnent,
nor changed the proof necessary to convict.
Id. at 589.

In Thonpson v. Mssouri, 171 U S. 380
(1898), a defendant was convicted of mnurder
solely wupon circunstantial evidence. Hi s
conviction was reversed by the Mssouri
Suprene Court because of the inadmssibility
of certain evidence. Prior to the second
trial, the law was changed to make the
evi dence adm ssible and defendant was again
convi ct ed. Nonet hel ess, the Court held that
this change was procedural and not violative
of the Ex Post Facto C ause.

ld. at 293.

Li kewise, the Court in Collins found no ex post facto

violation in "the application of a Texas statute, which was passed
after respondent's crinme and which allowed the reformation of an
i nproper jury verdict in respondent's case." 497 U.S. at 39.
Youngbl ood had been sentenced to a termof |ife inprisonnent and a
fine of $10, 000. Texas law at the tinme of the offense did not
authorize a fine in addition to a term of inprisonnent.

Therefore, under Bogany v. Texas, 661 S.W2d 957 (Tex. Crim App.

1983), the judgnent and sentence were void, and Youngbl ood was
entitled to a new trial. Collins, 497 U. S at 39. Before his
8



state habeas application could be reviewed, however, Texas passed
a new | aw desi gned to nodi fy Bogany, which all owed appel | ate courts
to reforma verdict that assessed a punishnment not authorized by
law. 1d. at 40-41. The Suprene Court upheld the law, stating:
The Texas statute all ow ng reformation of

i nproper verdicts does not punish as a crine

an act previously commtted, whi ch  was

i nnocent when done; nor nake nore burdensone

the punishnment for a crine, after its

comm ssi on; nor deprive one charged with crine

of any defense avail able according to |aw at

the tinme when the act was conm tt ed.
ld. at 52.

Here, the magistrate judge, in rejecting R os's claim
enpl oyed this analysis and concluded that the Hankins decision
abolishing the requirenment for the circunstantial evidence
instruction anmounted to nothing nore than a procedural change.
Al t hough the question is close, the reasoning of the Suprene

Court's Ex Post Facto C ause deci sions supports the concl usion of

the magi strate judge. The circunstantial evidence instruction was
not a defense to the nurder charge, and it did not alter the
guant um of proof necessary to convict a crimnal defendant:2? The
standard renmai ns proof beyond a reasonabl e doubt. Al t hough not
controlling on the constitutional 1issue, Texas courts have
characterized Hankins as effecting a procedural change and have

applied it retroactively. See, e.qg., Patton v. Texas, 696 S. W2d

2ln a different context, the Suprenme Court has held that
"where the jury is properly instructed on the standards for
reasonabl e doubt, such an additional instruction on circunstanti al
evidence is confusing and incorrect.” Holland v. United States,
348 U. S. 121, 139-40, 75 S.Ct. 127, 99 L.Ed. 150 (1954).

9



249, 251 (Tex. C. App. 1985).
Rios's reliance on Rubino v. Lynaugh, 845 F.2d 1266 (5th Cr

1988), as support for his due process claimis msplaced. That
case involved retroactive application of a Texas Court of Crim nal
Appeal s deci sion abandoning the so-called "carving doctrine," a
"judicially developed rule barring nultiple prosecutions and
convictions for offenses “carved' out of a single crimna

transaction.” Id. at 1268. W held that abandonment of the
carving doctrine worked a substantive rather than sinply a
procedural change in the |aw because it "authorizes distinct,
addi tional prosecution and convictions rather than sinply changing
the course to a result.” 1d. at 1274. Mor eover, we concl uded

"the dem se of the doctrine affects a substantial right, the right
to be free of multiple prosecutions and punishnents for offenses
arising out of one crimnal transaction.” 1d.3 In contrast,
abolition of the circunstantial evidence instruction nmerely changes
the course to a result in crimnal cases but does not change the
substantive crimnal |aw

C. | neffective Assistant of Counsel

Ri os next argues that trial counsel was ineffective for
failing to submt an application for probation, as required by

Texas law to enable the jury to consider probation in lieu of a

3The continued viability of Rubino is questionable in |light of
Col l'ins, which abandoned t he "substantial protections” or affecting
"substantial personal rights" |anguage used in earlier cases.
Collins, 497 U. S. at 45-47. The Collins Court al so overrul ed Kring
v. Mssouri, 107 U S. 221 (1883), see 497 U S. at 50, which was
relied on by the Rubino Court. See 845 F.2d 1273-74.

10



term of inprisonnent. Texas Code of Crimnal Procedure article
42.12, 8§ 3a (West 1979), in effect at the tinme, provided that a
jury may recommend a sentence of probation only "when the sworn
nmotion and proof . . . show, and the jury . . . find[s] . . . that
t he def endant has never before been convicted of a felony in this
or any other state." The record confirns that counsel for Rios did
not file a notion for probation. R os correctly notes that during
deli berations, the jury sent out a note stating: "My we have sone
i nformati on about probation vs. jail tern? |Is this a matter that
we nmay consider?" The trial judge responded to this inquiry by
instructing the jury to refer to the "Court's Charge."

To prevail on his ineffective-assistance-of-counsel claim
Ri os nust show "t hat counsel's performance was deficient" and "t hat

the deficient performance prejudiced the defense.” Strickland v.

Washi ngton, 466 U. S. 668, 687, 104 S.C. 2052, 80 L.Ed.2d 674
(1984). Performance is deficient when it falls "bel ow an objective
standard of reasonabl eness.” Id. at 688. In order to show
prejudice, R os nust establish that "there is a reasonable
probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different,” id. at 694,
and that "counsel's deficient performance render[ed] the result of
the trial wunreliable or the proceeding fundanentally unfair."

Lockhart v. Fretwell, us _ , 113 S .. 838, 844, 122 L.Ed. 2d

180 (1993). A reasonable probability is a probability sufficient
to undermne confidence in the outcone of the proceeding.

Strickland, 466 U S. at 694. Fundanment al unfai rness occurs when

11



the petitioner is deprived of a "substantive or procedural right to
which the law entitles him" Fretwell, 113 S.C. at 844.
In Spriggs v. Collins, 993 F.2d 85, 88 (5th Cr. 1993), we

held that "[i]n order to avoid turning Strickland into an autonmatic

rule of reversal in the non-capital sentencing context . . . a
court nust determ ne whether there is a reasonabl e probability that
but for trial counsel's errors the defendant's non-capital sentence

would have been significantly |less harsh.” To nmeke this

determ nation, the court considers the defendant's actual sentence,
t he possi ble m ni mum and maxi num sentences, the placenent of the
actual sentence within that range, and any relevant mtigating or
aggravating circunstances. |d.

Assum ng, arguendo, that counsel rendered a deficient
performance by failing to submt the application for probation, the
Spriggs factors showthat Rios did not suffer prejudice. The jury
inposed a |life sentence, the maxi mum available in this case. See
Tex. Penal Code Ann. 8§ 12.32(a). If Ros had no prior
convictions,* the jury could have sentenced himto probation; or
inprisonnment for life or "any term of not nore than 99 years or
less than 5 years.”" 1d. Rios directs us to no mtigating factors
other than his relatively clean prior crimnal record. G ven that
the jury i nposed t he nmaxi mum possi bl e sent encesql i f esQand gi ven t he

absence of any significant mtigating circunstances, R 0s has

“The record is not entirely clear on this point. At the
sentenci ng phase of the trial, there was testinony that R os was
previ ously convicted of burglary of a vehicle for which he recei ved
a sentence of five years of probation

12



failed to establish a reasonable probability that the jury would
have inposed a significantly |ess harsh sentence had counsel

subm tted an application for probation. See Spriggs, 993 F. 2d at

90. The jury's inquiry concerning probation makes this issue
sonewhat nore difficult, but the jury's choice of the maxi num
avai |l abl e punishnent strongly supports the conclusion that
counsel's failure did not prejudice R os.

D. Denial of Evidentiary Hearing

Ri os next argues that the district court erred by rejecting
his request for an evidentiary hearing. This claimlacks nerit.
A hearing is not necessary if the state court records are adequate

to dispose of the case. Wley v. Puckett, 969 F.2d 86, 98

(5th Gr. 1992). The state court records here are adequate to
di spose of Rios's clains; thus, no hearing was necessary.
E. Mot i ons

Rios has filed two notions wth us: one, pursuant to
Fed. R App. P. 31(c), to have the appeal heard on his brief only
because t he appel |l ees' brief was untinely; and anot her, pursuant to
Fed. R App. P. 27(b), to vacate an extension of tinme for filing
the appellees' brief granted by the deputy clerk. R os served his
brief on February 23, 1994, and it was filed on February 28, 1994.
According to a letter to the clerk of court fromthe appellees, on
March 31, 1994, Deputy Cerk Nancy Dolly granted appellees unti
April 29 to file a brief. The clerk's office received appell ees
brief on May 11, 1994. Al though appellees' dilatory conduct should

not be condoned, we are not required to strike the brief and

13



consi der the appeal on R os's brief only. See Marcaida v. Rascoe,

569 F.2d 828, 829-30 (5th Gr. 1978). R os has failed to show any
prejudice as the result of appellees' briefing delay. W therefore
deny his notions.

MOTI ONS DENI ED and JUDGVENT AFFI RVED.

14



