IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8382
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ENRI QUE RAMON ROLDAN
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(A-93-CA-40-JN (!-90-CR-23-10-JN)

(February 17, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
I

Enri que Ranon Rol dan pl eaded guilty to conspiracy to possess
wthintent to distribute, less than fifty kil ograns of mari huana,
inviolation of 21 U.S.C. 88 841(a)(1) and 846. The district court
sentenced Roldan to 60 nonths of inprisonnent to be followed by

three years of supervised rel ease and a $5,000 fine.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Rol dan did not file a direct appeal. Instead, he filed a pro
se notion to correct a m sapplication of the sentencing guidelines,
whi ch the district court dismssed for lack of jurisdiction. Wth
the aid of counsel, Roldan voluntarily dism ssed his appeal of the
district court's dismssal of his notion, and, instead, he filed
t he notion--now before us--to vacate his sentence under 28 U S. C
§ 2255.

Rol dan's 8 2255 notion asserted that he received ineffective
assi stance of counsel because: 1) counsel told hi mhe woul d receive
only a 30-nonth sentence; 2) counsel failed to advise him to
cooperate with the governnent in order to reduce his sentence; 3)
counsel advi sed Rol dan not to appeal; and 4) counsel had a conflict
of interest because he represented Roldan and a codefendant.
Rol dan al so asserted in his 8§ 2255 notion that his guilty plea was
i nvol untary because he did not understand that he would receive a
60- nont h sentence considering his counsel's prom se that he would
receive only a 30-nonth sentence. The magi strate judge determ ned
that Rol dan did not receive ineffective assistance of counsel and
that Roldan's guilty plea was knowng and voluntary. The
magi strate judge recomended denying Roldan's notion. Over
Rol dan's objections, the district court denied Roldan's § 2255
nmoti on. Rol dan now appeal s.

|1
Section 2255 relief is available only for constitutional

violations and " that narrow conpass of other injury that coul d not



have been rai sed on direct appeal and would, if condoned, result in

a conplete mscarriage of justice.'" U.S. v. Perez, 952 F.2d 908,

909 (5th Gr. 1992) (quoting U.S. v. Capua, 656 F.2d 1033, 1037

(5th Gir. 1981)).

Rol dan states that the issues for appeal are whether his plea
was involuntary, whether he received ineffective assistance of
counsel, and whether the district court erred in denying him an
evidentiary hearing regarding those clains. Rol dan argues his
i neffective assistance of counsel claim based on conflict of
interest and the district court's refusal to grant him an
evidentiary hearing on that issue. However, he does not argue his
ot her ineffective assistance of counsel clainms asserted in his 8§
2255 notion, nor his claimthat his guilty plea was unknow ng and
i nvol unt ary. "Fed. R App. P. 28(a)(4) requires that the
appel l ant's argunent contain the reasons he deserves the requested
relief "withcitationto the authorities, statutes and parts of the

record relied on."" Waver v. Puckett, 896 F.2d 126, 128 (5th

Cr.), cert. denied, 498 U S 966 (1990) (citations omtted).

Rol dan has abandoned these argunents by failing to argue them on

appeal. See id.; Price v. Dgital Equip. Corp., 846 F.2d 1026
1028 (5th Gr. 1988) (considering pro se appellate briefs).
11
Addi tionally, Roldan argues, for the first time on appeal
that his case should be remanded to the district court to consider

the sane issues that were raised before this court in his



codefendant's case, U.S. v. Borders, 992 F. 2d 563, 564-68 (5th Cr

1993). As Rol dan has not rai sed before the district court the sane
i ssues in these 8§ 2255 proceedings that were before this court in
Borders, we will not consider themon appeal. Borders, 992 F. 2d at
569.

Rol dan has also filed a separate notion to remand to the
district court in reliance upon Borders. Rol dan has not
denonstrated on appeal that these argunents were unavail able to him
at the tinme he filed his notion or why he failed to address themin
his 8§ 2255 notion. Rol dan previously raised--and abandoned--
simlar argunents as discussed in Borders in his pro se notion to
correct an incorrect application of the sentencing guidelines.
Borders, 992 F.2d at 564-68. Consequently, we wll not grant
Rol dan's notion to remand to the district court to consider issues
Rol dan failed to present to the district court.

|V

Rol dan argues that his counsel in the crimnal trial operated
under a conflict of interest because he represented a codef endant
who had hired counsel for hinself and Rol dan. Rol dan contends t hat
because of this conflict of interest, Roldan's counsel did not
correctly inform Rol dan that the mandatory m ni num sentence under
the applicable statute was 60 nonths and that he could avoid this
sentence by cooperating with the governnent and testifying agai nst

hi s codef endant .



Mul tiple representati on does not necessarily violate the Sixth
Amendnent unless it gives rise to a conflict of interest. Holloway
v. Arkansas, 435 U. S. 475, 482, 98 S.C. 1173, 55 L.Ed.2d 426

(1978). Rol dan must show that his counsel actively represented
conflicting interests and that an actual conflict of interest

adversely affected counsel's performance. Cuyler v. Sullivan, 446

U S. 335, 348-50, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980)).

The record reflects that although Rol dan's codef endant hired
the same counsel for hinself and Rol dan, Roldan's codefendant
becane a fugitive of justice shortly after the filing of the
indictnment, and had not yet been apprehended at the tine of
Rol dan's 8§ 2255 notion. Because of the codefendant's fugitive
status, Roldan's counsel at the district court did not believe he
was actively representing conflicting interests.

Even if we assune that Roldan has established a predicate to
an i neffective assi stance of counsel clai mbecause of a conflicting
interest, Roldan, nevertheless, has not denonstrated that the
conflicting interest adversely affected his counsel's perfornmance.
Hi s counsel was able to negotiate a plea agreenent that exposed
Roldan to a nmaxi mum sentence that was l|less than the possible
gui del i nes sentence that Rol dan woul d have received if he had gone
to trial.

Assuming that Roldan has alleged a generic ineffective
assi stance of counsel claim he still nust prove his counsel's

i neffectiveness by denonstrating that counsel's performance was



both deficient and prejudicial to him See Strickland .

Washi ngton, 466 U. S. 668, 687, 104 S.C. 2052, 80 L.Ed.2d 674
(1984). Courts indulge a strong presunption that counsel's
performance was not deficient. 1d. at 689. |In order to establish
prej udi ce, Rol dan must show that counsel's errors were so serious
that they rendered the proceedings unfair or the result unreliable.

Lockhart v. Fretwell, us __ , 113 S C. 838, 844, 122 L. Ed. 2d

180 (1993). Such unfairness or wunreliability results only if
counsel 's ineffectiveness deprives a defendant of a substantive or
procedural right to which the lawentitles him [d.

Rol dan's allegations of prejudice are conclusory. Roldan
admts that he did not conceive of the possibility of reducing his
sentence by cooperating with the governnent until he was already
serving his sentence in prison. Further, nothing in the record
i ndi cates that the governnent ever nmade such an offer to Rol dan.
Consequently, Roldan has not denonstrated any alleged errors by
counsel were so serious that they rendered his proceedings unfair
or the result unreliable.

\Y

Finally, Roldan argues that the district court should have
granted himan evidentiary hearing on his ineffective-assistance-
of -counsel claim |If the record is adequate to evaluate the clains
in a 8 2255 notion fairly, the district court need not hold an

evidentiary hearing. See U.S. v. Smth, 915 F.2d 959, 964 (5th

Cir. 1990). Because such is the case here, the district court did



not err by refusing to convene an evidentiary hearing. See Byrne
v. Butler, 845 F.2d 501, 513 (5th Cr. 1988) (conclusory
allegations are insufficient to require an evidentiary hearing).
W
For the reasons set out above, the judgnent of the district
court is

AFFI RMED



