UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-8378
Summary Cal endar

GUS PUENTE
Pl ai ntiff-Appellant,
VERSUS
CHARLES DAVI S, Supply Oficer, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W 92- CA- 332)

(February 28, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !
Puente, a Texas state prisoner, nmade clains under 42 U S.C. 8§
1983 agai nst Davis, supply officer of the prison comm ssary, for
race discrimnation and retaliation, and agai nst Captain Parker,
who presided over his disciplinary hearing, for retaliation.? The

district court dismssed for failure to state aclaim W affirm

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2 Appel lant argues that Parker was also gqguilty of race
discrimnation but he did not allege this in the district court.
He did raise an i ssue of cruel and unusual puni shnent bel ow but he
does not address it on appeal.



We accept well-pleaded facts as true and view them in
Appel lant's favor. Basically, Puente all eges that Davis refused to
serve himin the comm ssary because of his race, and that Davis
filed a disciplinary charge against himin retaliation for his
filing a grievance agai nst Davis. Puente also alleges that Parker
retaliated against himby finding himguilty at the disciplinary
hearing and puni shing him

To support his discrimnation claim Appellant nust allege
facts showing that the act (failure to serve him was done for a

racially discrimnatory purpose. Larry v. Wite, 929 F. 2d 206, 209

(5th Gr. 1991), cert. denied, 113 S.Ct. 1946 (1993). The evidence

at the Spears hearing indicated that Puente violated a prison rule
concerning nmaking purchases in the conmm ssary and that was the
reason he was not served. It also showed that Davis had a profit
notive to serve as nmany inmates as possible in a single day so
there was no reason for him to arbitrarily refuse Appellant.
Appel l ant hinself admtted that he did not abide by the prison rule
concerni ng purchases. The rule was a reasonable one designed to
make operation of the comm ssary nore efficient. There is not
all eged a reason why Davis would arbitrarily deny service to any
i nmat e based on race. Looking to the well-pleaded facts we do not
see that a discrimnatory purpose has been pl eaded. Davis may not
have handl ed the situation well, but that does not show a 8§ 1983
vi ol ati on.

To allege a retaliation claim Puente nust allege the

existence of a liberty interest in his use of the prison grievance



procedures so that retaliation against him for use of those
procedures would state a claim He has not alleged such a |iberty
interest and our research has failed to disclose one. W do not
deci de whet her or not the grievance procedures of the prison create
aliberty interest. W sinply hold that none is all eged and we do
not find where one has been decl ar ed.

AFFI RVED.



