IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8363
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JOSE GARCI A- TOVAREZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(P-93-CR-7-2, 3 & 4)

(May 12, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Jose Garci a- Tovarez (Garci a) was convi cted
by a jury of conspiracy to possess and possession of marijuana with

intent to distribute, in violation of 21 U S C. 8§ 846 and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



841(a)(1l). Garcia does not appeal his conviction, but does appeal
the sentence inposed by the district court. Specifically, Garcia
assigns as sentencing error the district court's alleged failure
either expressly to resolve the controverted factual matters or
expressly to adopt the presentence report (PSR), thus purportedly
violative of Fed. R Crim P. 32(c)(3)(D). Garcia conplains inthe
alternative that, if we determne that the district court did adopt
the PSR, that court's findings are not sufficiently clear to
satisfy Rule 32. Finding no reversible error, however, we affirm
the sentence assessed by the district court.
I
FACTS AND PROCEEDI NGS

In a two-count indictnent, the grand jury charged Garcia and
two others with conspiracy to possess a quantity of marijuana with
intent to distribute (count one) and possession of a quantity of
marijuana with intent to distribute (count two). Garcia entered a
pl ea of not guilty, and the case proceeded to trial before a jury
whi ch returned a verdict of guilty on both counts.

In the PSR, the probation officer calculated a conbi ned base
of fense level of 20 under Quidelines 8§ 2D1.1(a)(3), based on a
quantity of 40-60 kilograns of nmarijuana. There were no
adj ustnents; therefore, the total offense | evel was the sane as the
base | evel sQ20sQand the crimnal history category was one. The
sentenci ng range for inprisonnent under the guidelines was 33-41
months. The district court sentenced Garcia to the shortest prison

term within the guidelines range, i.e., concurrent terns of



i nprisonment of 33 nonths; plus three-year, concurrent terns of
supervi sed rel ease and a special assessnent of $100. Proceeding

pro se, Garcia filed a tinely notice of appeal. See Houston v.

Lack, 487 U. S. 266, 276, 108 S.Ct. 2379, 101 L.Ed.2d 245.
I
ANALYSI S

Represented by counsel on appeal, Garcia asserts that his
sentence should be vacated and the case remanded for resentencing
due to the district court's alleged failure to neet the
requi renents of Fed. R CGim P. 32(c)(3)(D). Specifically, Garcia
insists that the district court neither resolved the factual
di sputes affecting the sentence nor stated an intention not torely
on the controverted matters before inposing sentence. The three
di sputed factual matters affecting his sentence are: the quantity
of marijuana involved in the offense; Garcia' s role in the of fense;
and whet her his conduct was a single act of aberrant behavior.

W wll "uphold a sentence inposed under the Sentencing
Guidelines solong as it is the result of a correct application of

the CQuidelines to factual findings which are not clearly

erroneous.” United States v. Mira, 994 F. 2d 1129, 1141 (5th CGr.),
cert. denied, 114 S. C. 417 (1993). "Where there are disputed

facts material to the sentencing decision, the district court nust
cause the record to reflect its resolution thereof, particularly
when the dispute is called to the court's attention.” United

States v. Sherbak, 950 F.2d 1095, 1098 (5th Cr. 1992). A claim

that the district court failed to conply with the procedural



requirenents of Rule 32 is a question of law and is reviewd

de novo. See United States v. Otero, 868 F. 2d 1412, 1414 (5th G

1989); see also United States v. Velasquez, 748 F.2d 972, 974

(5th Gr. 1984) ("Asentence is inposed inanillegal manner if the
court fails to conply with the procedural rules in inposing
sentences."). Nevertheless, "Rule 32 does not require a
catechismc regurgitation of each fact determ ned and each fact
rejected when they are determnable froma PSR that the court has
adopted by reference." Sherbak, 950 F.2d at 1099.

A Adopting the PSR

Garcia contends that the district court did not expressly
adopt the presentence report. He argues that "this Court would
have to infer that the district court adopted the presentence
report and that the district court, in inplicitly adopting the
report, inplicitly found that the disputed facts in the presentence
report were correct." According to Garcia, "[s]uch an attenuated
resol ution cannot satisfy the demands of Rule 32."

Garcia's assertion is contradicted by the record. In its
judgnent, the district court expressly adopted "the factua
findings" of the presentence report. "This Court has held that a
defendant is generally provided adequate notice of the district
court's resolution of disputed facts when the court nerely adopts
the findings of the PSR " Mra, 994 F.2d at 1141.

Moreover, the district court inplicitly adopted the findings
of the PSR when it considered and expressly denied Garcia's

objections to the PSR Pertinent to this appeal, Garcia objected



to the PSR s conclusions regarding the quantity of nmarijuana

involved, his role in the offense, and non-entitlenent to a

downward departure for aberrant behavior. The district court
stated: "Your objections are noted. You are overruled. | nake
this observation. | have, | heard the evidence in this case and |
don't ever second-guess juries, they heard it too. . . . [T]hey

did find himguilty. So | amgoing to disallow the objections."
The district court's denial of the objections coupled with that
statenent in the judgnent are sufficient to conply with Rule 32.
See Mora, 994 F.2d at 1141.

B. Adequacy of the PSR

Garcia argues that, even if the district court is deened to
have adopted the PSR, the findings in the PSR were not sufficiently
clear to satisfy Rule 32. Effectively, his argunent is a chall enge
to the findings of fact in the PSR

We have "allowed the district court to make inplicit findings
[regarding any controverted facts in the PSR] by adopting the PSR
This adoption will operate to satisfy the mandates of Rule 32 when
the findings in the PSR are so clear that the review ng court is
not left to second-guess' the basis for the sentencing decision.”

United States v. Carreon, 11 F.3d 1225, 1231 (5th Gr. 1994)

(footnote citations omtted). The district court's factual

findings are reviewed for clear error. Myra, 994 F.2d at 1141.
Garcia contends that the probation officer's concl usion that

the offense involved approximately 90 pounds of narijuana was

incorrect. According to Garcia, the probation officer m stakenly



relied on the courtroom deputy's statenent that the parties had
stipulated at trial to a total weight of 90.2 pounds (41
kil ograns). Garcia asserts that the deputy was wrong, that Garcia
stipulated to the chain of custody and the fact that the substance
was marijuana but not to the quantity of marijuana. Hence, he
argues, the basis for the district court's sentencing decision is
not cl ear.

Garcia al so objected to the probation officer's cal cul ati on of
an offense |evel of 20. He argues that the "actual quantity of
marijuana involved in this offense was | ess than 40 kil ograns, with
the result that the proper offense | evel should be 18." And Garcia
objected to the probation officer's assertion that the parties had
stipulated to a quantity of 90.2 pounds of marijuana. As noted, he
argued that there was no stipulation as to quantity.

The probation officer declined to revise the PSR because
Garcia had "offered no information or evidence to support his
assertion that the offense involved |less than 40 kil ograns of
marij uana. " Mor eover, the probation officer commented that the
quantity was taken from the proceeding sheet prepared by the
courtroomdeputy. The sheet contained information indicating that
Garcia had stipulated to the fact that 90.2 pounds of marijuana
wer e invol ved.

"Confronted with an objection to the findings in the PSR the
party seeking an adjustnment in the sentence |evel nust establish
the factual predicate justifying the adjustnent by a preponderance

of relevant and sufficiently reliable evidence." United States v.




El wood, 999 F.2d 814, 817 (5th Gr. 1993) (internal quotation and
footnote citation omtted). |In his objections to the PSR Garcia
made only concl usi onary statenents wi thout factual support that the
quantity calculation was incorrect. At sentencing, Garcia
supported his argunent with a sentenci ng nenorandum and a copy of
the chemst's report. Al t hough the chemst's report lists the
gross quantity of marijuana seized as 41731.2 grans (41.7 kil ograns
or 91.9 pounds), Garcia argued in the sentencing nenorandum t hat
the true weight of the marijuana was | ess than 40 kil ograns.

Garcia reached this conclusion in the follow ng manner: The
report listed the anount of marijuana provided by the agents for
testing at 832.4 grans and the quantity received by the lab for
testing at 713. 3 grans, producing a variance of 14.31% Al so, when
the marijuana was rewei ghed after trial and all owances were nade
for packaging, the total weight was 40.062 kil ograns. Garcia's
contention was that the discrepancy showed that the results of
weighing in the field were inaccurate. Applying the variance, he
stated that the quantity should be 35.73 kilos if the anpbunts in
the chem st's report are used, or 34.33 kilos if the results of the
"rewei gh" of the marijuana after trial are used.

The governnent contends that Garcia's conparison is
i naccurate. The governnment insists that there is no evidence to
establish whether the agent weighed the sanples wapped or
unw apped prior to submtting themto the chem st and suggests t hat
the "variance in the weight of the sanples could al so be expl ai ned

by the fact that the marijuana weighs less as it "dries out.""



A Border Patrol agent testified at trial that the total weight
of the marijuana was 90.2 pounds. On cross-exam nation, the agent
stated the marijuana had been wei ghed twice: "once by the border
patrol agents for their records and once by nyself, which is the
final weighing." The agent explained that the actual marijuana
wei ghed "at maxi mum a pound or two" |ess because of an all owance
for the packaging and tape. The findings of fact in the PSR
concerning the quantity of marijuana, as adopted by the district
court, are sufficient for purposes of Rule 32 and are not clearly
erroneous. See Mira, 994 F.2d at 1141.

Garci a's next contention concerning the adequacy of the PSRi s
that it did not contain adequate information to resol ve the dispute
over his role in the offense. Garcia quotes the probation
officer's statenment that he "was left wthout any reliable
informati on upon which to base an adjustnent for role in the

of fense,” then artfully turns that statenent into an argunent that
"the probation officer had no reliable information on which to
evaluate a role-in-the-offense adjustnent.” He insists that he
pl ayed only a m nor role.

The gui del ines define a mnor participant as one who is "l ess
cul pabl e than nost other participants, but whose role could not be
described as mnimal." U S. S.G § 3Bl.2(b), coment. (n.4). "The
coomentary to 8§ 3Bl.2 provides that the determnation of a

defendant's status as a mnor participant is "~ heavily dependent

upon the facts of the particular case.'” United States v. Ml ton,

930 F.2d 1096, 1099 (5th Cr. 1991). It is intended that the



adj ustnent for mnor role status will be used infrequently. United

States v. Maseratti, 1 F.3d 330, 341 (5th Cr. 1993), cert. denied,

114 S.C. 1096 and _ S.C&. _ , 1993 W 570539 (U. S., Apr. 18,
1994) (No. 93-7706).

The PSR indicated that Garcia was recruited in Mexico to hau
a load of marijuana in Texas for $1,500. Along with three or four
ot her nen, he unloaded marijuana from a truck at a designated
| ocation and carried the marijuana on foot to a bridge in Al pine,
Texas. Even if Garcia's role was that of a "nmule," he is not

necessarily entitled to m nor status. United States v. Pofabhl

990 F.2d 1456, 1485 (5th Cr.), cert. denied, 114 S.C. 266 and

114 S.Ct. 560 (1993). On appeal, Garcia points to no other facts
tojustify a mnor role adjustnent. Under these circunstances the
district court was not clearly erroneous in determning that Garcia
had failed to show that he is entitled to the adjustnent; the
findings are sufficient for the purposes of Rule 32.

In his final conplaint about the adequacy of the PSR Garcia
asserts that "the report contained no information that the court
coul d have adopted to find that Garcia' s conduct was not a single
act of aberrant behavior." He contends that the report showed that
he had no crimnal history and that he had a pregnant w fe and
three children. He argues that, "[b]ecause the facts highlighted
by Garcia m ght have supported a finding that his conduct was a
single act of aberrant behavior and because no information in the
presentence report supported, let alone clearly supported, a

finding that it was not a single aberrant act,"” the district court



did not adequately resolve the matter by adopting the PSR

There is no guidelines section that specifically addresses
aberrant behavior. |In the section on Probation and Split Sentences
that appears in the Introduction to the guidelines, the comm ssion
stated that it had "not dealt with the single acts of aberrant
behavior that still may justify probation at higher offense | evels
t hrough departures.” U S. S.G Ch. 1, Pt. A intro. coment. 4(d).
We have st at ed:

Al t hough the Quidelines do not define "aberrant

behavior”, we are nost certainthat it requires nore than

an act which is nerely a first offense or "out of

character" for the defendant. Accord United States v.

Carey, 895 F. 2d 318, 325 (7th G r. 1990). Instead, those

considerations are taken into account in calculating the

defendant's crimnal history category. U S . S. G Ch. 4,
Pt A intro. coment. & § 4Al.1.

United States v. Wllianms, 974 F.2d 25, 26 (5th Cr.), cert

denied, 113 S.Ct. 1320 (1993). W quoted the foll ow ng statenent
fromthe Seventh Circuit:
"there nust be sone el enent of abnornal or exceptional
behavior. . . . A single act of aberrant behavior .
generally contenplates a spontaneous and seem ngly
t houghtl ess act rather than one which was the result of
subst anti al pl anni ng because an act whi ch occurs suddenly
and is not the result of a continued reflective process
is one for which the defendant may be arguably |Iess
accountable."
ld. at 26-27 (quoting Carey, 895 F.2d at 325). The district
court's determnations inthis regard are reviewed for clear error.
Id. at 27.
Garcia's acts were neither spontaneous nor w thout thought and
do not qualify as aberrant behavior. The findings of the district

court are not clearly erroneous. 1d. at 27.

10



We conclude that Garcia has not established a factual
predicate to justify an aberrant behavior adjustnment by a
preponderance of relevant and sufficiently reliable evidence. See
El wood, 999 F.2d at 817. It is not our role to "second-guess" the
basis for the district court's sentencing decision. Carreon,
11 F. 3d at 1231.

For the foregoing reasons, Garcia's sentence is, in all
respects,

AFF| RMED.
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