IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8356
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

ERNEST ROGER OLI VO a/ k/ a
Despar ado,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(W92-CR-63-8)

(February 17, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

I
Ernest Roger A ivo, a/k/a "Desparado,” was indicted along with
twenty-four other defendants and charged in six counts of a
fourteen-count superseding indictnment with various drug-rel ated and

nmoney- | aunderi ng of fenses. Adivo pleaded gquilty to all six

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



counts--conspiracy and attenpt to possess with the intent to
distribute, establishing and mintaining a location for the
unl awful distribution of marijuana, noney | aundering, aiding and
abetting, and carrying a firearmin relation to a drug-trafficking
of f ense.

The PSR determ ned that the base offense | evel for Counts Two,
Four, Six, and Seven (the counts referring to the overall marijuana
conspiracy) totalled 38 for a conspiracy i nvol vi ng 34, 030 ki | ograns
or 75,000 pounds of marijuana. The base offense | evel for Count
El even, the noney-| aundering charge, was 23, and adjustnents were
added pursuant to U S.S.G § 2S1.1(b)(1) for Aivo' s know edge of
the funds's illegal source and under 8 2S1.1(b)(2)(B) based on the
anount of noney involved, nore than $100, 000. Count Thirteen
carrying a firearmin relation to a drug-trafficking felony, was
not included in the PSR determ nations because the of fense carries
a five-year mandatory consecutive term The conbi ned adjusted
offense level was 38 as it was the greater of the separate groups
of offenses. The PSR recommended a three-level reduction for
acceptance of responsibility, nmaking the total offense |evel 35.
A two-point adjustnment under 8§ 4Al.1(d) was nmade to divo's
crimnal history for AQivo's commtting these offenses while on
probation. The PSR recommended a guideline range of 188 to 235
mont hs i nprisonnent based on a total offense level of 35 and a
crimnal history category of Il, but noted that Count Four, the

attenpt charge, carried a maxi mrumpuni shnent of 60 nont hs and Count



Thirteen, the firearnms count, <carried a 60-nonth nandatory
consecutive sentence.

Adivo submtted objections to the PSR, challenging the
recommendati on that he be held accountable for 34,020 kil ograns or
75,000 pounds of marijuana for a base offense level of 34, the
entire anount of drugs attributed to the conspiracy, instead of a
| esser ampunt of 6,332.25 kil ograns. He also objected to the
statenent in the PSR that he had admtted assisting in the
bookkeeping for the M chigan operation. divo challenged the
failure of the PSR to award a reduction for his role in the
offense. Finally, AQivo objected to the 2-point increase under his
crimnal history calculation, asserting that he was not under
probation at the tinme of the offense because his probation had been
revoked as a result of a DW conviction.

Rejecting Aivo's objections, the district court pronounced
concurrent sentences of 188 nmonths as to Counts Two, Six, Seven
and Eleven, a concurrent 60 nonths for Count Four, mnmandatory
consecutive 60 nonths for Count Thirteen, a five-year supervised
rel ease termfor Count Two, and t hree-year supervi sed rel ease terns
for the remaining counts, all to be served concurrently, and a
$300 special assessment. The judgnent entered by the court
reflected that Aivo received a sentence of 188 nonths for Count
Four, instead of 60 nonths. divo received permssion fromthe

district court to file this out-of-tinme notice of appeal.



|1

Adivo argues that the district court erred by basing Adivo's
sentence on the total anmount of marijuana attributed to the
conspiracy. He contests the district court's inplicit findings
that he was involved in the conspiracy for six years and that he
reasonably foresaw that the organi zation transported fromTexas to
M chi gan an average of 1,000 pounds per week. divo asserts that
he was nerely a "foot soldier"” in this conspiracy and disagrees
wWth the probation officer's determ nation that he assisted with
t he organi zati on's bookkeepi ng because of his illiteracy.

The district court's findings regarding the quantity of drugs
on which a sentence should be based are factual findings reviewed

for clear error. US v. Mtchell, 964 F.2d 454, 457 (5th Cr.

1992). A district court may consider the total quantity of drugs
involved in the conspiracy, provided that the defendant knew or
shoul d have known that at |east such anpbunt was involved in the

conspi racy. US v. Vela, 927 F.2d 197, 201 (5th Cr.), cert.

deni ed, 112 S.Ct. 214 (1991).

As long as the total anobunt of drugs to be distributed by a
conspiracy is foreseeable by an individual conspirator, that
conspirator is to be sentenced on the basis of the total anobunt of
drugs distributed by the conspiracy, not just by the anount

distributed by the individual conspirator. U.S. v. Patterson, 962

F.2d 409, 414 (5th Gr. 1992). The focus is on the anount invol ved
inthe conspiracy. U.S. v. Graldo-Lara, 919 F. 2d 19, 21 (5th Gr.




1990). The sentencing court, noreover, is not limted to actual
anopunts seized or specified in the indictnent. Id. The PSR
provides that Odivo was involved in the conspiracy since the
organi zation's inception in 1986 and that he hel ped establish the
"stash house" |ocations in San Antonio, Texas, and in Burt,
M chigan. divo personally admtted to transporting one | oad, 80
pounds, of marijuana per nonth. Moreover, the drug | edgers sei zed
by the agents indicated that 1,000 pounds of marijuana per nonth
was transported from San Antonio to Sagi naw, M chigan. Also, the
PSR clearly indicates that divo should have known that
approxi mately 75,000 pounds of marijuana was involved in this
conspiracy. From his personal and weekly involvenent in either
transporting or breaking up and packagi ng the | oads of marijuana,
establishing the various |ocations in both Texas and M chi gan, and
actively negotiating the purchases with the informants, it is
evident that he wunderstood the organization's sophisticated
i nvol venent. See PSR Y 109-116.

"A defendant who objects to the use of information [in a PSR]

bears the burden of proving that it is “materially untrue,

i naccurate or unreliable."" U.S. v. Kinder, 946 F. 2d 362, 366 (5th
Cr. 1991), cert. denied, 112 S. C. 1677, 2290 (1992) (citation

omtted). divo offered no evidence that the information in the
PSR was materially untrue. Moreover, a review of the record,

particularly the PSR, shows that the court did not clearly err by



using 75,000 pounds of marijuana as the anmount of drugs to
calculate the total offense level. Mtchell, 964 F.2d at 457.
11

Next, A ivo contends that he was not on probation at the tinme
of the instant of fenses and that he shoul d not have received a two-
| evel adjustnent to his crimnal history score pursuant to
8§ 4A1.1(d).

Adivo contests the district court's adding of the two points
asserting that the probated sentence had been revoked. adivo
argues that he received a DW conviction on February 29, 1988, and
was sentenced to twenty-four nonths probation which was revoked on
June 13, 1989, at which tinme he received a thirty-day jai
sentence. divo urges that a review of 8§ 4A1.2(k)(1) and § 4A1. 2,
comment. (n.11) indicates that the intent of the Sentencing
GQuidelines was to nerge a sentence revocation back into its
underlying conviction and to allow the probated sentence to be
conpl etely discharged for sentencing purposes.

Under 8§ 4Al.1(d), the district court adds two levels to a
defendant's crimnal history category "if the defendant committed
the instant offense while under any crimnal justice sentence,

i ncl udi ng probation.” US v. Baty, 931 F.2d 8, 10 (5th Gr.

1991). Section 4Al1.2(k) covers probation revocations and other
condi tional sentences if the original termof inprisonnent inposed
did not exceed one year and one nonth. The defendant nust have

actually served a period of inprisonnment or incarceration. See 8§



4A1. 2, comment. (n.2). This provision is inapplicable as divo
received a sentence of probation for 24 nonths. A sentence of
probation is treated as a sentence under 8 4Al.1(c) unless a
condition of probation requiring inprisonnent of at |east sixty
days was i nposed. See 8 4A1.2, coment. (n.2). Under § 4Al.1(c),
one point is added, up to a total of four points, for each prior
sentence not counted in 88 4Al.1(a) or (b), which require three
points for each sentence exceedi ng one year and one nonth and two
poi nts for each sentence exceeding at | east sixty days but not nore
t han one year and one nonth, respectively. See 8§ 4Al.1(c).

The indictnment charges and the PSR notes that the offense
conduct took place from on or about My 1, 1986, to April 27,
1992.1 divo was arrested for driving while intoxicated on
Novenber 6, 1987; he was placed on probation for 24 nonths on
February 29, 1988. His probation was revoked on June 13, 1989, at
which tine he was sentenced to 30 days in jail. The probation
officer responded that there was no doubt that divo was on
probati on when he commtted part of the instant offense. Ruling on
this objection, the district court inquired:

THE COURT: |'mal nost inclined to ask how he [Aivo] got
revoked if he was never on probation.

MR, MOODY: [Attorney for Aivo] Yes, Your Honor.

'Paragraph 2 of the PSR obviously contains a typographical
error regarding the dates on which the conspiracy all egedly ended
as it reads that Count Two alleges "continuing until on or after
April 27, 1991," when the indictnent actually reads to April 27,
1992.



THE COURT: It would seemto nme that the witers of the
Qui del i ne i ntended t hat soneone who committed a cri m nal
act while on probation should be punished nore severely
and hel d nore cul pabl e t han soneone who does not, and the
fact that that probation was |ater revoked shoul dn't
affect that. 1'Il overrule that objection, and you'l
have that for New Ol eans.
divo's contention that he was not on probation is belied by
the PSR which clearly states that a 24-nonth probationary period
was i nposed on February 29, 1988, for a DW conviction. Even if
his probation was ultimately revoked on June 13, 1989, divo was,
as the probation officer clainms, under a crimnal justice sentence
during the initial stages of the marijuana conspiracy within the
meani ng of 8 4Al.1(d). The district court did not err in adjusting
his crimnal history category by two | evels for being on probation
at the time of the offense.
|V
Adivo argues that there is a di screpancy between the sentence
i nposed on Count Four during the sentencing hearing, sixty nonths,
and t he sentence shown on t he Judgnent, 188 nonths. divo concedes
that if thisis nerely aclerical error, thenit could be corrected
pursuant to Fed. R Crim P. 36 or remanded for correction in
accordance with Rule 35(a).
Al t hough the district court correctly pronounced the maxi num
term of punishnment on Count Four of sixty nonths during the
heari ng, the Judgnent does not reflect such a sentence. However,

t he governnment appropriately argues that because the district court

i nposed concurrent sentences of 188 nonths for Counts Two, SiX,



Seven, and El even, and an additional consecutive termof 60 nonths
for Count Thirteen, this clerical mstake has no consequence.
Adivo, nonetheless, wll be required to serve 248 nonths. I f a
di screpancy exi sts between an orally i nposed sentence and a witten
order of judgnent and comnm tnent, the oral sentence controls. U.S.

v. Shaw, 920 F.2d 1225, 1231 (5th Gr.), cert. denied, 111 S . C

2038 (1991). The controlling sentence in this case, therefore, is
t he one announced during t he sentenci ng hearing, which provides for
a sentence of sixty nonths on Count Four, to be served concurrently
wth the other sentences inposed. A clerical error in a judgnment
"arising fromoversight or om ssion may be corrected by the court
at any tinme and after such notice, if any, as the court orders.”
FED. R CRM P. 36. The district court nerely needs to correct the
error in the judgnent and comm tnent order. The court, therefore,
has comm tted no reversible error, but the case i s hereby REMANDED
to allow the district judge to correct the judgnent to show a
sentence of sixty nonths on Count Four instead of 188 nonths.
\Y

For the reasons stated herein, the sentence of Ernest Roger

Adivo is

AFFI RVED and REMANDED f or
entry of corrected judgnent.



