IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8338
Summary Cal endar

GREGORY EARL JONES,
Peti ti oner- Appel | ant,
ver sus

JAMES A. COLLINS, Director,
Texas Departnent of Corrections,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
(W92 CA 155)

(Sept enber 15, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
I
Appel l ant Gregory Earl Jones was convicted by a Texas state
jury of possessing |less than 28 grans of cocaine with intent to
deliver it. The jury also found that Jones used or exhibited a

deadly weapon in commtting the offense and set his sentence at 50

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



years in prison. On direct appeal, the judgnent was affirned in an
unpubl i shed opi ni on.

At Jones's trial, Deputy Sheriff Mark Wnne testified that on
t he eveni ng of Decenber 29, 1989, he and Deputy Sheriff Tommy Page
went to Jones's residence to execute a search warrant. As Wnne
knocked on Jones's door, Deputy Page saw Jones com ng out of a
nearby cafe. Wnne testified that when Jones reached the side of
the deputies' vehicle, he recognized who Wnne was. Jones then
reached into his right front pants pocket and threw sonething onto
the ground. Deputy Page testified that he was then three or four
feet fromJones and saw himthrow down a small black object and a
piece of tinfoil. The black object was a small canister.

As Page was picking up the canister, he saw C ndy Becks,

Jones's girlfriend, pick up the tinfoil that Jones had t hrown down.

Page made Becks give himthe tinfoil, which contained a rock of
crack cocai ne. The canister contained eight rocks of crack
cocai ne.

Wnne took Jones into Jones's residence in order to execute
the search warrant. Upon searching Jones, Wnne found a nine
mllimeter semautomatic pistol |oaded with 17 cartridges, stuffed
into Jones's pants at the small of his back. Wnne also recovered
$85 in U. S. currency from Jones during the search.

In his federal habeas petition, Jones raised the sane two
grounds that he now raises on appeal. The nagistrate judge filed

a report recommending denial of relief, without an evidentiary



hearing. Jones filed objections. The district court, adopting the
magi strate judge's report, denied habeas relief.
|1

Jones contends, first, that the evidence was insufficient to
prove that he intended to deliver the cocaine he possessed. He
argues that "the facts are as consistent with the inference that
[ he] purchased [the] drugs for his own personal use."

"Insufficiency of the evidence can support habeas corpus
relief only where the evidence, viewed in the |light nost favorable
to the prosecution, is such that no rational fact finder could have
found the essential elenents of the crine beyond a reasonable

doubt."” Marler v. Blackburn, 777 F.2d 1007, 1011 (5th Cr. 1985).

"Because [Jones] was convicted of a violation of state |law, the
substantive | aw of [Texas] defines the elenents of the crine that

must be proved."” Young v. GQGuste, 849 F.2d 970, 972 (5th Cr.

1988). "The evi dence need not exclude every reasonabl e hypot hesi s
of innocence, however, and a jury may choose any reasonable

construction of the evidence." Story v. Collins, 920 F.2d 1247

1255 (5th Cir. 1991). In a habeas case, "[a] federal court may not
substitute its own judgnent regarding the credibility of w tnesses
for that of the state courts." Marler, 777 F.2d at 1012.

Under Texas law, "[i]ntent to deliver may ... be proved by
circunstantial evidence, such as the quantity of drug possessed,
the manner of packaging, and the presence of |arge anmounts of

money." Smth v. State, 737 S.W2d 933, 941 (Tex. Ct. App. 1987).




The evidence in Jones's case nost favorable to the verdict shows
t hat he possessed ni ne rocks of crack cocaine, which he threw down
when he recogni zed Deputy Wnne. The chem st testified that the
rocks were two to three tines bigger than the ones he usually sees.

When Jones possessed the crack, he also was arned with a
| oaded sem automatic pistol and he had $85 on his person. Deputy
Wnne testified that in his experience as an undercover officer,
crack dealers often are arned wth weapons in order to prevent
anyone fromstealing their drugs or noney.

Jones's comon-law w fe, Norma Bishop, testified that Jones
sold cocaine for a living. She testified that she had seen Jones
sell crack cocaine for $20 to $40 per rock, depending on the size.
Bi shop testified further that on the day Jones was arrested, he
told her he woul d be getting a new batch of crack cocai ne that day.
Jones's girlfriend, C ndy Becks, testified that on the day of his
arrest a man canme to Jones's house to buy cocaine. Jones told the
man he did not have any, but that he would "like to go get him
sone. " Thus, there was anple evidence to support Jones's
convi ction of possession of cocaine with intent to deliver.

1]

Jones contends that the evidence was insufficient to support
the jury's finding that he used or exhi bited a deadly weapon duri ng
the comm ssion of the offense. He asserts that the evidence was
contradi ctory because, although Deputy Wnne testified that he

recovered the handgun from Jones's person, Deputy Page testified



that it was lying on a bench when he entered the house. Jones
argues that it was physically inpossible for the handgun to be on
hi s person and on the bench at the sane tine. The testinony is not
contradi ctory because both deputies testified that Wnne and Jones
entered the house before Page and C ndy Becks did. Just before
Page entered, he heard Wnne say "Q@un; put your hands on your
head. "

Jones contends that he could not properly be found to have

used or exhibited the gun if it was conceal ed on his person. The

| anguage "used ... a deadly weapon ... during the conm ssion of a
felony offense,” in Tex. Cim Proc. Code Ann. art. 42.12
8§ 3g(a)(2) (West Supp. 1993), " “extends ... to any enploynent of a

deadly weapon, even its sinple possession, if such possession

facilitates the associated felony. Patterson v. State, 769

S.W2d 938, 941 (Tex. Crim App. 1989) (en banc) (quoting Patterson
v. State, 723 F.W2d 308, 315 (Tex. C. App. 1987)). The Court of
Crimnal Appeals held further ""that a rational trier of fact could
find that appellant "used" the firearmduring the felony of fense of
possessing the [controll ed substance], in a sense that the firearm
protected and facilitated appellant's care, custody, and nanagenent

of the contraband. Patterson v. State, 769 S . W2d at 942

(quoting Patterson v. State, 723 S.W2d at 315).

There was sufficient evidence introduced at Jones's trial to
support the jury's finding that he "used' the | oaded pistol that he

was carrying in order to facilitate his retention of custody of the



cocaine that he intended to sell. Deputy Wnne testified that in
hi s experience as an undercover officer, many tines he has found
sellers of crack cocaine to possess weapons. The purpose for the
weapon, Wnne testified is "[t]o facilitate custody of the drugs

and noney." Wnne concl uded that that was why Jones was carrying

a pistol. Because Jones's contention that he did not "use" the

pi stol by carrying it conceal ed has no nerit under Texas |aw, the

use" evidence was constitutionally sufficient. See Young V.

Guste, 849 F.2d at 972.
|V
For the reasons stated herein, the judgnent of the district
court is

AFFI RMED



