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Appeal fromthe United States District Court for the
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SIDIIIIIIIIIIIIIIIIIID L
(August 3, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel | ant Jack Ilvey (lvey) appeals the district
court's denial of his notion to reconsider a notion for reduction
or elimnation of the fine assessed pursuant to his conviction for
transportation and conspiracy to transport bobcat hides in

violation of 18 U . S.C. 88 371 and 545. W affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

On Septenber 20, 1990, a jury found lvey guilty of one count
of conspiracy to inport and transport bobcat hides in violation of
18 U S.C. 88 371 and 545 (Count One), and of two counts of
transportation of bobcat hides in violation of 18 U S C 8§ 545
(Counts Five and Seven). The United States District Court for the
Western District of Texas sentenced Ivey for Counts One and Seven
under the Sentencing Guidelines (the Guidelines), since the conduct
for which he was convicted took place at least in part after the
date on which the QGuidelines becane effectivesQNovenber 1, 1987.1
Because the conduct underlying lvey's conviction on Count Five
occurred before the effective date of the Cuidelines, the court
sentenced him wunder 18 US. C. 8§ 545 wthout applying the
Quidelines.? |lvey was sentenced to twenty nonths for Counts One
and Seven and five years for Count Five. The confinenent terns on
all counts were concurrent. In addition, the district court
sentenced lIvey to 3 years of supervised release and fined him

$5,000 for all 3 offenses.® The court ordered that |vey pay his

. The district court adopted the findings and gquideline
application of the presentence report (PSR). The PSR established
|lvey's total offense |level at 20, with a crimnal history category
of I, resulting in an inprisonnment range of from 33 to 41 nonths
and a fine range of from $7,500 to $75, 000.

2 Section 545 provides, inter alia, that, upon conviction, a
defendant "Shall be fined not nore than $10, 000 or inprisoned not
nmore than five years, or both." 18 U S.C. § 545.

3 The judgnent states: "The defendant shall pay a fine of
$5, 000.00 The fine is designated for use by the United States Fish
and Wldlife Service Law Enforcenent reward account. This anount
isthetotal of the fines inposed on individual counts, as foll ows:
S1, S5, S7.¢



fine in installnments according to a schedule to be designated by
the United States Probation O ficer. |vey appeal ed his conviction
to this Court, but did not challenge his sentence or fine. e
affirmed the conviction. See United States v. lvey, 949 F.2d 759
(5th Gr. 1991), cert. denied, 113 S.C. 64 (1992).

On January 12, 1993, lvey filed in the district court a notion
for reduction of sentence pursuant to Rule 35 of the Federal Rul es
of Crimnal Procedure. In his notion, |vey requested reduction of
his sentence for Count Five and reduction or elimnation of the
$5, 000 fi ne. On January 21, 1993, the court granted a sentence
reduction on Count FivesQmaking Ivey imedi ately available for
parol esQbut denied the portion of the notion requesting
nodi fication of his fine.*

On March 11, 1993, Ivey filed a notion to reconsider the
court's denial of the notion to nodify the fine. On April 1, 1993,
the district court denied lvey's notion to reconsider.® 1In its
order, the court noted that it had "departed bel ow the guideline
fine range of $7,500 in inposing the $5,000 fine." The court al so
observed that "the pre-sentence i nvestigationin this case reveal ed
[lvey] was capable of paying the fine inposed if allowed to do so
through installnments.” Finally, the court "encouraged [lvey] to
make a good faith effort to" pay the fine. On April 27, 1993, |vey

tinely filed a notice of appeal to this Court and now appeal s the

4 The order nmade t he sentence subject to 18 U.S. C. § 4205(b) (2).
This order was not entered on the docket until June 2, 1993.

5 Li ke the January 21, 1993, order denying lvey's notion for
reduction, the April 1, 1993, order denying lvey's notion to
reconsi der was not entered on the docket until June 2, 1993.
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district court's denial of his notion to reconsider.
Di scussi on

On appeal, lvey contends that the trial court erred in not
reducing his fine. Apparently, lvey's argunent is that the court
abused its discretion by failing to take into account his financi al
situation when considering his notion to nodify the fine. He
mai ntai ns that because such a fine would present a significant
financial burden on him the court should have elimnated the
entire fine. As putative authority for this argunent, |vey cites,
w t hout explanation, 18 U S.C. 8§ 3573 and 3593. Wiatever lvey's
reason for citing these statutes, however, neither provides any
support for his contentions.

Al t hough under section 3573 a fine may be nodified, any such
nodi fi cati on may take place only upon petition of the governnent.?®
18 U.S.C. 8§ 3593, on the other hand, was intended to all ow a person
subject to a fine to petition the court for nodificationsQbut
section 3593 never becane effective. It was enacted on Cctober 12,

1984, and was to becone effective Novenmber 1, 1986; instead, it was

6 Section 3573 provides in relevant part:

"Upon petition of the Governnent show ng that reasonabl e
efforts to collect a fine or assessnent are not likely to be
effective, the court may, in the interest of justicesQ

(1) remt all or part of the unpaid portion of the
fine or special assessnent, including interest and
penal ties;

(2) defer paynent of the fine or special assessnent
to a date certain or pursuant to an i nstall nment schedul e;
or

(3) extend a date certain or an install nent schedul e
previously ordered.” 18 U S. C. § 3573.
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repealed only two weeks after it was enacted. See Pub.L. 98-596,
8§ 12(a)(1), 98 Stat. 3139 (1984).

Even though Ivey cannot base his appeal on the authority he
cites, he may have another option. | vey brought his origina
notion for reduction of sentence under Federal Rule of Crim na
Procedure 35. Under Rule 35, Ivey was not able to challenge his
sentence or fine on Counts One and Seven (the Quidelines counts)
because the version of the Rule applicable to conduct occurring
after Novenber 1, 1987, permts a trial court to reduce a sentence
only upon notion of the Governnent. FED. R CRiM P. 35(Db). But ,
because the version of the Rule applicable to conduct occurring
before the effective date of the Guidelines permtted both the
Gover nnment and a person who has been sentenced to nake a notion for
a reduction of a sentence or fine, Ivey was able to challenge his
sentence and fine for Count Five (the pre-Cuidelines count).
| ndeed, in response to Ivey's Rule 35 notion, the district court
nodi fied his sentence for Count Five so that it in substance
mrrored the sentences i nposed for Counts One and Seven. Hence, we
w Il assune for the sake of argunent that Ivey is now appealing the
district court's denial of his notion to reduce the fine assessed
pursuant to Count Five.

W will reverse a district court's decision to deny a notion
to reduce a sentence under Rule 35 only for illegality or gross
abuse of discretion. United States v. Sinclair, 1 F.3d 329 (5th
Cr. 1993). Afineis apunitive sanction, and "it is not an abuse
of discretion to inpose a fine that 'is likely to constitute a

significant financial burden.'" United States v. Matovsky, 935



F.2d 719, 722 (5th Cr. 1991) (quoting United States v. Doyan, 909
F.2d 412, 414-15 (10th Cr. 1990)). Although 18 U S.C. § 3572
states that the ability to pay shall be considered when a court
i nposes a fine, adistrict court's finding on a defendant's ability
to pay a fine is a factual one, subject to appellate review under
the clearly erroneous standard. See, e.g., United States v.
Thomas, 13 F.3d 151, 152 (5th Gr. 1994) (citing United States v.
Favorito, 5 F. 3d 1338 (9th Cr. 1993)). A district court does not
have to express reasons for inposing a fine as long as it is shown
that the judge considered the defendant's ability to pay.
Mat ovsky, 935 F.2d at 722. In this regard, it is enough that a
district court explicitly adopts the factual findings of a PSR
whi ch concl udes that a defendant is capable of paying a fine. |Id.

In the instant case, it is obvious that the court considered
| vey's financial condition since it adopted the factual findings of
the PSR which explicitly concluded, "after viewng [Ilvey's]
financial information, . . . that [lvey] is capable of paying a
fine if allowed to do so through a series of installnments." The
court then set the fine well below the statutory nmaxi mum under 18
US C 8§ 545 (which permts a court to inpose a fine of up to
$10, 000 per violation) and bel owthe Cuidelines fine range (the | ow
end of which is $7,500). And, consistent with the PSR s
recomendation, the district court ordered that the fine be paid in
installnents. Taking all of this into account, it is clear that
the district court considered lvey's financial situation when it
initially assessed the fine and again when it ruled on lvey's

motion for reduction of the fine. Hence, the district court's



denial of Ivey's notion to reconsider was neither illegal nor a
gross abuse of discretion.

Moreover, as far as this Court is aware, the probation officer
has not yet attenpted to collect the fine and no install nent
schedul e has been established. In denying the notion to
reconsider, the district court assuned that the probation officer
would not begin collection of the fine until after Ivey was
released from prison and the probation officer evaluated Ilvey's

financial condition. Thus, although Ivey my be currently

W t hout substantial assets or gainful enploynent and therefore

unable to pay the full fines i mediately, we cannot say that he
wll not be able to "'obtain enploynent and pay the fines over
tinme."" Mat ovsky, 935 F.2d at 723 (quoting United States v.
Mastropierro, 931 F.2d 905, 906 (D.C.Cr. 1991)).

In any event, we construe lvey's sentence to inpose but a
single fine, that single fine being in the anmpbunt of $5, 000, but
bei ng applicabl e to each count of conviction, so that, for exanpl e,
a single $1, 000 paynent woul d reduce the bal ance to $4, 000 on each
count sQin other words, a sort of concurrent fine. Even if the
district court had nodified the Count Five sentence so as to i npose
no fine on that count, that would not affect the fine on Counts One
and Seven, which the court has no power to nodify in these
circunstances and which would remain as $5, 000.

Concl usi on

For the reasons stated above, lvey's argunents are rejected

and the district court's denial of his notion to reconsider the

motion for reduction or elimnation of his fine is hereby

AFFI RVED.



