IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8319
Conf er ence Cal endar

M CHAEL KENNEDY
Pl ai ntiff-Appellant,
ver sus

JAMES A. COLLI NS,
Director of TDC, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W91-CV-87

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
BY THE COURT:

This case is here on a notion to proceed in fornma pauperis

(I FP) on appeal. M chael Kennedy attenpted to file this civil
rights action under 42 U S.C. 8§ 1983. H's conplaint was never
docketed. The district court dism ssed the action because
Kennedy had not paid the sanctions inposed in cases no. W91l-CV-
244 and no. W92-CA-173.

This Court may authorize Kennedy to proceed in forma
pauperis on appeal if he is unable to pay the costs of the appeal
and the appeal is taken in good faith, i.e., the appeal presents

nonfrivolous issues. 28 U S.C. § 1915(a); see Holnes v. Hardy,

852 F.2d 151, 153 (5th Gir.), cert. denied, 488 U S. 931 (1988).
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Kennedy argues that the district court inproperly dism ssed
his suit because he filed this |lawsuit before the district court
i nposed sanctions in the other lawsuits. Kennedy is correct.
Kennedy attenpted to file this conplaint on April 1, 1991. The
j udgnent inposing sanctions in case no. W91- CA-244 was signed on
August 27, 1992. See copy attached. Case no. W92-CA-173 was
not even filed until sonetinme in 1992. This issue is not
frivolous. Kennedy is a pauper.

Therefore, IT IS ORDERED that Kennedy's notion to proceed
| FP on appeal is GRANTED, the judgnent of the district court is
VACATED, and Kennedy's case is REMANDED for proceedi ngs
consistent with this order. Kennedy is warned that he wll be
subject to further sanctions if he proceeds with this conpl aint
and it is determned to be frivolous. Kennedy should consider a

voluntary dism ssal of his conplaint.



