IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8309
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

VALENTE LI CON- HERNANDEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. P-92-CR-102-4

(Cct ober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Val ent e Li con-Hernandez (Licon) argues that the district
court failed to conply with the requirenents of Fed. R Cim P.
32 during the sentencing hearing. Specifically, Licon asserts
that the district court did not nake any findings on the issue of
whet her Licon participated in an escape attenpt.

During an evidentiary hearing Licon denied that he knew

anyt hi ng about the escape attenpt or that he planned to escape.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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A governnment official who investigated the attenpted escape
presented his findings at the hearing and sumrari zed the
statenents of three inmates who inplicated Licon in the offense.
Under Rule 32, if the comments, testinony, or evidence
i ntroduced by the defendant or his counsel "allege any factual
i naccuracy in the presentence investigation report . . . the
court shall, as to each matter controverted, nmake (i) a finding
as to the allegation, or (ii) a determnation that no such
finding is necessary because the matter controverted will not be
taken into account in sentencing." Fed. R Cim P. 32(c)(3)(D)
This Court affords the district court a certain degree of

discretion in inplenenting Rule 32(c) and U. S.S. G 8 6AL. 3(b),
p.s. (the relevant policy statenent in the guidelines):

The met hod by which the district court

chooses to address the requirenents of Rule

32(c) and guideline 6Al.3(b) in a given case

is for that court to select. As the

guidelines direct, "[t]he sentencing court

must determ ne the appropriate procedure in

light of the nature of the dispute, its

rel evance to the sentencing determ nation,

and applicable case |law." Sentencing

Gui del i ne 6Al1. 3, commentary.

United States v. Rodriquez, 897 F.2d 1324, 1327 (5th Gr.), cert.

deni ed, 498 U. S. 857 (1990) (citing United States v. Burch, 873

F.2d 765, 767-68 (5th Gr. 1989)). Licon challenged the
probation officer's determ nation that he participated in the
escape attenpt at the jail. Thus a factual dispute materially
af fecting sentencing existed that required resolution with

specific fact findings.
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The district court stated that he would "accept as correct
the statenents of fact that are contained in the presentence
report, . . . both the original and the addendum" By so doi ng,
the court at least inplicitly conpared the conflicting positions
of the probation officer and the defense and found the probation

officer's facts nore credible. See United States v. Sherbak, 950

F.2d 1095, 1099 (5th Cr. 1992). "Rule 32 does not require a
catechismc regurgitation of each fact determ ned and each fact
rejected when they are determnable froma PSR that the Court has
adopted by reference." Sherbak, 950 F.2d at 1099.

The single question at issue during the evidentiary hearing
was whet her Licon was involved in the escape attenpt. In
addition to adopting the facts contained in the PSR, the court
al so adopted the probation officer's recomendati on concerni ng
t he applicabl e gui deline range, which corresponded to the
increase in the sentence that the probation officer deened
necessary to adequately reflect the nore serious nature of
Licon's offense in light of his escape attenpt. Although Licon
asserts that the district court nade no determ nati ons concerning
his credibility, the court stated that it believed that Licon had
lied under oath in testifying about his involvenent in the escape

attenpt. Licon's reliance on United States v. Mrgan, 942 F. 2d

243 (4th Gr. 1991), is unpersuasive. W permt an inplicit
finding based on the district court's adoption of the PSR
Conpare Sherbak, 950 F.2d at 1098-99 wth Mdrgan, 942 F.2d at

245-46. Because the district court clearly resolved the disputed

facts pursuant to Rule 32(c)(3)(D), Licon's sentence is AFFI RVED
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