IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8307

SARAH M PORTER
Pl ai ntiff-Appellant,
V.

GUADALUPE- BLANCO RI VER
AUTHORI TY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-92- CV-45)

(Novenber 8, 1993)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Sarah M Porter brought clains agai nst Guadal upe- Bl anco
Ri ver Authority (QGuadal upe) for age and sex discrimnation
pursuant to 42 U.S.C. 8§ 2000e et seq and 29 U . S.C. 8§ 633a and for
intentional infliction of enotional distress. The trial court
granted sunmary judgnent for Guadal upe. Porter appeals. W

affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

In 1981, Porter was hired by Guadal upe as a pl ant operator
for the Port Lavaca Water Treatnent Plant. Porter alleges that
during 1991 CGuadal upe comm tted unlawful and discrimnatory
practices against her. 1In her conplaint, Porter alleges that
Guadal upe (1) issued an unwarranted witten reprimand to her in
February 1991; (2) assigned her to sack-up heavy materials; (3)
deni ed her "special |eave" when her grandchild needed surgery;
(4) interrogated her concerning child rearing and her personal
affairs; (5) subjected her to discrimnatory statenents nade by
her supervisors; (6) indefinitely suspended her from work w thout
pay; (7) placed her on probation with the conditions that she
recei ve psychiatric treatnent, that her nedical reports be given
to defendant, that she give defendant the nanes of al
medi cations that she was taking, and that she be under intensive
supervi sion for one week; and (8) term nated her from enpl oynent.

Natural |y, Guadalupe's story is a little different.

Guadal upe asserts that for the first nine years of her enpl oynent
Porter was a very effective enployee. However, Quadal upe asserts
that this began to change in the later part of 1990 when Porter
began to take nedication. Three of her nedication bottles

contai ned warning | abels that the nedication nmay cause

drowsi ness. @uadal upe further asserts that Porter's term nation
was the direct result of a series of incidents that occurred in

February and March of 1991. According to Guadal upe, these



incidents caused it to lose faith in Porter's ability to safely
acconpl i sh her work.

These incidents related to the spilling of acid in a | ab,
failure to unplug a punp that was delivering an iron conpound,
and | eaving a val ve open which resulted in high | evels of
fluoride being released into the water supply. Al so, Guadal upe
asserts that her behavior becane erratic and that one tine she
becane so upset that she had to go hone. Because of continued
m shaps at the plant, Guadal upe told Porter that she would have
to satisfy four conditions before she could continue in her
enpl oynent. The conditions set down by Guadal upe were that
Porter was to (1) receive professional counseling, (2) instruct
her nedi cal doctors to provide information to Guadal upe
concerning her ability to perform physical tasks and to discuss
w t h Guadal upe any nedi cation that she was taking that could
potentially cause safety problens on the job, (3) agree to
cooperate with supervisors and di splay a professional and
courteous attitude, and (4) neet all requirenents of her job
description. Porter infornmed Guadal upe that she refused to
conply with these conditions, and she was then fired.

Porter then filed her conplaint in federal district court.
On August 28, 1992, Cuadalupe filed a notion for summary judgnent
and a notion for leave to file depositions and its statenent of
material facts. Porter responded to Guadal upe's notion with no

supporting docunentary evidence. Porter also responded to



Guadal upe's notion to file depositions and its statenent of
material facts.

Because the trial court determ ned that the notion for
summary judgnent was not ripe for consideration wthout
supporting evidence, the court granted Guadal upe's notion for
|l eave to file depositions and ordered CGuadal upe to file the
deposition transcripts by Decenber 21, 1992. On April 6, 1993,
the trial court granted Guadal upe's notion for summary judgnent
for all clainms that Porter had brought against Guadal upe. This
appeal foll owed.

1.
Porter initially argues that the trial court inproperly

granted sunmary judgnent sua sponte on her pendent state | aw

claimof intentional infliction of enotional distress. Guadal upe
contends that its notion for summary judgnent sufficiently
apprised Porter that failure to present evidence of her claimfor
intentional infliction of enotional distress would be grounds for
summary judgnent. Specifically, Guadalupe asserts that the
foll ow ng | anguage contradicts Porter's claimof |ack of notice:

| V.
Grounds For Summary Judgnent
Def endant respectfully points out to the United States

District Court that, beyond inadm ssible specul ation, there
is no legally-conpetent proof that Defendant intentionally
termnated the enploynent of Plaintiff because of her sex or
because of her age or in retaliation for her having filed an
EECC conplaint or in retaliation for any ot her proported
conduct of Plaintiff.

V.

Concl usi on

that all clainms asserted by Pl aintiff against Def en
dant



be

di sm
ssed
by
way
of
summa

ry

j udgm

ent .
Al t hough the majority of Guadal upe's notion deals with the age
and sex discrimnation clains, the quoted | anguage from
Guadal upe's notion for sunmary judgnent was sufficient to place
Porter on notice that her claimfor intentional infliction of

enptional distress was at risk of being adversely adj udi cated.

Therefore, we conclude that the district court did not grant

summary judgnent sua sponte as to Porter's claimfor intentional
infliction of enotional distress.
L1,

Porter also contends that the district court erred in
granting summary judgnent for CGuadal upe on her clainms for age and
sex discrimnation. A court may grant sunmmary judgnment when
“"there is no issue of material fact, and the noving party is
entitled to judgnent as a matter of law" Feb. R CQv. P. 56(c).
An appellate court reviews a trial court's grant of sunmmary
j udgnent de novo, and the facts are viewed in the |ight nost

favorable to the nonnobvant. Frazier v. Garrison, 1.S.D., 980

F.2d 1514, 1520 (5th Cr. 1993). In the case at bar, the
question before us is whether the evidence in the sumary

judgnent record establishes, as a matter of |law, that Porter was



not the victimof discrimnation by her enployer. See Arnstrong

v. Gty of Dallas, 997 F.2d 62, 66 (5th Gr. 1993).

I n Guadal upe's notion for summary judgnent, Guadal upe
asserted that Porter could not adduce any evidence that she was
intentionally fired because of her age or sex. Furthernore,
Guadal upe asserted that it had a valid non-discrimnatory reason
for firing Porter. The district court determ ned that Porter
failed to establish that Guadal upe had intentionally
di scrim nated against her. The district court also determ ned
that the record established that the enployer had articulated a
| egitimate non-di scrimnatory reason for its decision to
termnate Porter. After reviewing the record, we affirmthe
district court's grant of sunmmary judgnent.

Porter points this court to three depositions that she
contends establish that there is an issue of material fact which
woul d preclude the granting of sunmary judgnent. First is the
deposition of Herbert J. Wttlief, manager for Guadal upe, which
est abl i shes that Guadal upe hired a younger woman without a state
license to replace Porter. Porter also points us to her
deposition and that of Frank Carrigan's, Porter's supervisor.
Porter's testinony is to the effect that Frank Carrigan was
al ways nmaki ng remar ks about the wonen who worked under him
Specifically, Porter testified that Frank Carrigan's renmarks
concerning the wonen were: "[t]hat we're older. W're afraid to
be out there at night. The wonen are scared."” Porter further

testified that Carrigan was always criticizing the enpl oyees but



especially the ladies. Carrigan's testinony presents a very
tenuous i nference that other enployees may not have been fired
for conmtting one of the sane acts that Porter did.! However,
Porter's deficiencies exceeded the one act referred to in
Carrigan's testinony. Furthernore, a nere scintilla of evidence
w Il not defeat a notion for summary judgnent; there nust be
sufficient evidence upon which a reasonable jury could return a

verdict for the nonnoving party. Spiller v. Ella Smthers

Ceriatric Gr., 919 F.2d 339, 343 (5th Gr. 1990). W concl ude

that the evidence which Porter states supports her claimis

insufficient for a reasonable jury to return a verdict for her as
a matter of law Therefore, we uphold the district court's grant
of summary judgnent for CGuadal upe on Porter's clains for age and

sex discrimnation.

1 Specifically, Carrigan's deposition is as foll ows:

Q Ckay. O the two procedures that you just nentioned,
do you know how many enpl oyees have ever been term nated at
the plant for being involved in those type of procedures

ot her than Sarah Porter?

A There have been shortcom ngs and m stakes by enpl oyees
fromtinme to tinme, and there have -- may have been occasi ons
where | orally reprimanded enpl oyees for failure to turn off
a chem cal feed punp.

Q So is it your testinony that as far as you know t here
has not been any other term nations other than Sarah Porter
for the procedures you've nentioned?

A Sarah was not termnated. Sarah was reluctantly, and |
enphasi ze that, reluctantly replaced. | fought for Sarah
for years and years always wanting her to be recogni zed and
to get nore noney. And she treated ne in kind, that she
supported ne in all ny endeavors.

7



For the foregoing reasons, we AFFIRM the district court's
grant of summary judgnent on Porter's clains of age and sex

discrimnation and intentional infliction of enotional distress.



