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PER CURI AM !

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™



Ver non and Barbara Torgerson appeal fromthe denial of their
28 U S.C. 8§ 2255 notions to vacate, set aside, or correct their
sentences, inposed following their pleas of guilty to two counts of
mai | fraud. We AFFI RM

| .

Qur court affirnmed the Torgersons' convictions and sent ences,
but did not consider their clains that their retained trial
counsel, Charles Butts, rendered ineffective assistance, because
the district court had not had an opportunity to devel op the record
on those clains. United States v. Torgerson, Nos. 91-5591 & 91-
5592 (5th Cir. 1992) (unpublished). The Torgersons filed § 2255
nmotions, raising 20 grounds for the claim that Butts rendered
i neffective assistance of counsel.

The magi strate judge recommended that the notion be denied.
The Torgersons filed witten objections to the recomendati on,
contending that they were entitled to an evidentiary hearing.
Wt hout conducting a hearing, the district court adopted the
recommendati on.

1.

The Torgersons contend that the district court erred by
denying their 8 2255 notion without an evidentiary hearing. W
review the denial of an evidentiary hearing only for an abuse of
di scretion. United States v. Bartholonmew, 974 F.2d 39, 41 (5th
CGr. 1992).

Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



The question whether an evidentiary hearing is
necessary to resolve <charges of ineffective
assi stance depends on an assessnent of the record.
| f the district court cannot resolve the
al l egations w thout exam ning evidence beyond the
record, it nust hold a hearing. |If the record is
clearly adequate to dispose fairly of the
all egations, the court need inquire no further. A
hearing is also unnecessary when the petitioner's
all egations are inconsistent wwth his conduct and
when he does not offer detailed and specific facts
surroundi ng his allegations.

United States v. Smth, 915 F. 2d 959, 964 (5th G r. 1990) (internal
gquotation marks and citations omtted).

In Strickland v. Washi ngton, 466 U.S. 668 (1984), the Suprene
Court established the well known two-part standard for ineffective
assi stance cl ai ns:

First, the defendant nust show that counsel's

performance was deficient. This requires show ng

that counsel nmade errors so serious that counsel

was not functioning as the "counsel" guaranteed t he

defendant by the Sixth Anmendnent. Second, the

def endant nust show that the deficient performance

prej udi ced the defense.
ld. at 687. To establish prejudice, "[t]he defendant nust show
that there is a reasonable probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to
underm ne confidence in the outcone". 1|d. at 694.

"[T]he two-part Strickland v. Washington test applies to
challenges to guilty pleas based on ineffective assistance of
counsel". Hill v. Lockhart, 474 U S. 52, 58 (1985). "[I]n order

to satisfy the “prejudice' requirenent, the defendant nust show

that there is a reasonable probability that, but for counsel's



errors, he would not have pl eaded guilty and woul d have i nsi sted on
going to trial". 1d. at 59.

The Torgersons' briefs contain little nore than conclusory
assertions that they were entitled to an evidentiary hearing, and
at nost touch on just six of the 20 grounds for ineffective
assistance set forth in their 8§ 2255 notions. O course, issues
not raised on appeal are abandoned. Hobbs v. Blackburn, 752 F.2d
1079, 1083 (5th Gir.), cert. denied, 474 U'S. 838 (1985).
Accordingly, we consider only the six grounds nentioned in the
briefs; sone of those |ack | egal support or analysis.

A

The Torgersons contend that Butts was i neffective for failing
tofile a notion to dismss the indictnments on the ground that the
facts of their offenses do not constitute nmail fraud. CQur court
held on direct appeal that the indictnent was sufficient.
Accordi ngly, the Torgersons have not denonstrated prejudice. The
record is adequate to dispose of this ground; therefore, an
evidentiary hearing was not necessary.

B

The Tor ger sons assert t hat Butts made "numer ous
representations” that directly affected their decisions to plead
guilty. However, they did not identify themin their briefs and,
instead, nerely state that the "nunerous representations have
al ready been detailed in [various pleadings filed in the district
court]". Parties are not permtted to adopt previously fil ed | egal

and factual argunents. See Yohey v. Collins, 985 F. 2d 222, 224-25



(5th Gr. 1993) (citing Fed. R App. P. 28(a)(4)). Because the
Torgersons have failed to provide any | egal or factual analysis for
this ground, it is waived. See United States v. Geen, 964 F.2d
365, 371 (5th Cir. 1992), cert. denied, ___ US. __ , 113 S. Ct.
984 (1993).

C.

The Torgersons contend that Butts was ineffective because he
refused to accept the district court's offer to grant a conti nuance
of the sentencing hearing when Butts was surprised by the "MI|ler
letter". Their briefs contain no description of this letter or its
contents,? and of fer no explanation for why they were prejudi ced by
Butts' failure to accept the offer. They nerely assert that they
were entitled to an evidentiary hearing on this ground because the
"MIller letter" had a substantial effect on the sentencing judge,
and because they presented a letter to the district court which
contradicted the "MIler letter"

Qur court heldintheir direct appeal that "[t] he exi stence of

[the MIler letter] does not denonstrate that the [district] court

was “influenced by i nper m ssi bl e notives or i ncorrect
information'". Accordingly, the Torgersons' have failed again to
denonstrate prejudice. See Hill, 474 U S. at 59. Because the

record is adequate to dispose of this ground, an evidentiary

heari ng was not required.

2 Qur opinion for the Torgersons' direct appeal indicates that
the "MIler letter" was witten by MIler Leasing, one of the two
victins of the Torgersons' schene.
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D.

The Torgersons maintain that Butts was ineffective because he
failed to present "nunerous ot her sentencing alternatives avail abl e
to the Torgersons" as detailed in their 8 2255 notion. Once agai n,
because they failed to provide any legal or factual analysis of
this ground, it is waived. See Geen, 964 F.2d at 371

E

The Torgersons contend that Butts was ineffective because he
did not present "nunerous character evidence" at the sentencing
hearing. They do not identify that evidence, nor do they explain
how it would have affected their sentences. In any event, such
tactical decisions do not rise to the level of constitutional
violations. See United States v. Hughes, 635 F.2d 449, 453 (5th
Cir. 1981). There was no need for an evidentiary hearing on this
gr ound.

F

Finally, Barbara Torgerson contends that Butts was i neffective
for failing to allege that she was inconpetent when she pl eaded
guilty. She apparently contends that she is entitled to an
evidentiary hearing because Butts should have filed additiona
medi cal records, and states that sonme of those records were sent
directly by her doctor to the district judge.

On direct appeal, our court held that the district court
t horoughly and conpletely evaluated the Torgersons' capacity to
plead guilty and their understandi ng of the charges agai nst them

The nedical records Ms. Torgerson relies on, in support of her



evidentiary hearing contention, consist of two test results and a
hospital registration form The form contains no relevant
information, and the test results are recounted i n ot her previously
subm tted nedi cal records. Ms. Torgerson has not shown prejudice;
an evidentiary hearing was not necessary.

L1,

For the foregoing reasons, the judgnent of the district court

AFFI RVED. 3

3 The appel l ants' notion for oral argunent is DEN ED as noot.
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