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Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
HERI BERTO RI VAS- GAYTON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(EP 92 CR 439 B)

(Novenber 12, 1993)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

The Governnment charged Appellant withillegal reentry into the
United States after an arrest, conviction and deportation in
violation of 8 U S C 8§ 1326(b)(2). It gave notice of its
intention to seek a penalty enhancenent based on his prior
convi ction. Appel lant entered a conditional guilty plea. The
district court adopted the factual findings of the presentence
report (to which Appel | ant nmade no obj ection), departed upward, and

sentenced Appellant to sixty nonths inprisonnent. Appellant now

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conplains of his sentence. W affirm

Appel lant first alleges that it was error to i npose upon him
an enhanced sentence when the indictnment did not charge his prior
offense as an elenent of the crine charged. We have recently

rejected this precise argunent. United States v. Vasquez-Q vera,

999 F.2d 943 (5th Cr. 1993).

Wiile admtting that 8§ 1326 provides adequate notice
concerning the possible penalties for its violation, Appellant
urges that the inposition of an enhanced punishnment upon him
vi ol ates his due process rights because the |-294 formprovi ded him
by the INS advised him that, upon any illegal reentry into the
United States, he woul d be subjected to a two year nmaxi numterm of
inprisonment. In the district court Appellant did not object to
the presentence report either to the recommendation for an
enhancenent of his sentence, the recomendation for upward
departure, nor to the sentence actually inposed. Cains of error
regardi ng sentences may generally not be raised for the first tine

on appeal. United States v. Garcia-Pillado, 898 F.2d 36, 40 (5th

Cr. 1990). Accordingly, thisissueis untinely. Additionally, if
we were to consider the nerits of his argunent, the anended § 1326
provides anple notice of the maxi num possible penalty and this

notice satisfies the due process requirenents. See United States

v. Canmacho- Dom nguez, 905 F.2d 82, 84 (5th G r. 1990).

Finally, Appellant argues that the district court departed
upward based upon its erroneous consideration of inpermssible

factors, stale convictions, and a conviction already taken into



consideration by the Conmm ssion. He also contends that the
district court failed to consider a factor that the policy
statenents of the guidelines direct, that is that the nature and
not the nunber of his prior convictions is significant. Again he
failed to object to any of this in the presentence report and,

therefore, his objection hereis untinely. See Garcia-Pillado, 898

F.2d at 40. Failuretotinely raise the issue restricts our review
to whether the issues raised involve purely |egal questions and
whether the failure to consider them would result in manifest
i njustice. Id. at 39. W find no injustice, nmanifest or
otherwi se, in the upward departure in this case.

AFFI RVED.



