IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8266
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DONALD RAY GONZALES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Western District of Texas
USDC No. SA-92-CR-208-1

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

On June 30, 1992, Sergeant Raul Guerrero of the Texas
Departnent of Public Safety and other federal and state | aw
enforcenent officers set up surveillance to |ocate a two-toned
O dsnobile. The police officers unsuccessfully attenpted to stop
the car by using the lights, siren, and horn of a narked police
car. The officers eventually bl ocked in the O dsnobil e and

forced it to stop. As the Odsnobile slowed to a stop, the

def endant, Donald Ray Gonzal es, junped out fromthe passenger

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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side of the vehicle and ran behind a house. San Antonio Police
O ficer Robert Martinez chased Gonzal es on foot and observed him
attenpt to throw a plastic bag onto the roof of a garage. The
bag hit the side of the garage and fell to the ground. Gonzal es
retrieved it and continued to run. Martinez caught up to
Gonzal es when Gonzal es unsuccessfully attenpted to junp a fence.
Police officers found a plastic bag containing approximtely 11
grans of cocai ne base, "crack" cocai ne, nearby.

Subsequently, the two-toned O dsnobil e was searched. The
vehicle was registered to | da Gonzal es, Gonzales's nother. The
driver of the vehicle was Henry Taylor Brown. The officers
di scovered a pouch containing a | oaded .380 caliber sem -
automatic pistol in the passenger side of the engi ne conpartnent.
Brown cl ai med ownership of the weapon.

On appeal, Gonzales argues that the district court erred by
admtting the gun and related testinony into evidence. Gonzales
contends that this evidence was not relevant to the adjudication
of the possession with intent to distribute "crack" cocaine
charge and that if it was relevant, its probative val ue was
outwei ghed by its prejudicial effect. The district court's
evidentiary rulings are reviewed under the "hei ghtened" abuse-of -

di scretion standard enployed in crimnal cases. United States v.

Carrillo, 981 F.2d 772, 774 (5th Cr. 1993).

Gonzal es was charged wth possession with intent to
distribute "crack" cocaine. "In order to sustain a conviction
for possession . . . with intent to distribute, the governnent

must prove three elenents: (1) knowi ng, (2) possession, (3) wth
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specific intent to distribute.” United States v. Hernandez-

Beltran, 867 F.2d 224, 226 (5th Cr.) (conviction for possession
wth intent to distribute heroin), cert. denied, 490 U S. 1094

(1989).

At trial and on appeal, the Governnent argued that the gun
and the testinony related to the gun was rel evant to show
Gonzales's intent to distribute the drugs. San Antonio Police
O ficer John Langerlaan testified that based on his 16 years as a
police officer, firearns are associated with narcotics
trafficking for the purpose of protecting both the drugs and the
nmoney associated with the trafficking. On cross-exam nation,
Langerl aan testified that it had beconme popul ar practice to place
a firearmunder the hood of a car in order to prevent it from
bei ng detected by police. This testinony shows that the presence
of the gun, regardless of its ownership, was rel evant to whether

Gonzal es had specific intent to distribute "crack." See United

States v. Martinez, 808 F.2d 1050, 1056-57 (5th Gr.), cert.

denied, 481 U. S. 1032 (1987). The ownership of the gun is not a
critical fact, it is the presence of the gun that is relevant to
the issue of specific intent.

Gonzal es' s argunent that the gun and Langerlaan's testinony
was unduly prejudicial also fails. As shown above, the evidence
of Gonzales's guilt was overwhel m ng. Gonzal es has not shown
that the district court abused its discretion in allow ng the
Governnment to present evidence related to the presence of the gun

in the car. See Martinez, 808 F.2d at 1056-57.

AFFI RVED.



