IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8259
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

REG NALDO ESPARZA- FERNANDEZ,
a/ k/ a Jose Rubi o-Herrera,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-92-CR-445-3
(January 5, 1994)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *
Regi nal do Espar za- Fernandez was sentenced as a "career
of fender" because the district court found that his two prior
convictions were not "related cases" under U S.S.G 88 4Al1.2 and
4Bl1. 1. Esparza-Fernandez argues that his two prior convictions
for intentional delivery of cocai ne should be considered

"rel ated" because they were part of a common schene or plan.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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"This [Clourt will review de novo the district court's
finding that [defendant's] prior convictions were unrelated."”

United States v. Ford, 996 F.2d 83, 85 (5th Gr. 1993).

The sentenci ng gui delines provide for an enhanced penalty
for "career offenders.” 8§ 4Bl1.1. One criterion for
classification as a career offender is that "the defendant has at
| east two prior felony convictions of . . . a controlled
subst ance offense.” 1d. Section 4B1.2(3) defines "two prior
fel ony convictions" as convictions the sentences for which are
count ed separately under 8§ 4Al1.1(a)-(c).

Section 4Al.2(a)(2) provides that "[p]rior sentences inposed
in unrel ated cases are to be counted separately. Prior sentences
inrelated cases are to be treated as one sentence for purposes
of 8§ 4Al.1(a),(b), and (c)."

Prior sentences are not considered related if
they were for offenses that were separated by
an intervening arrest (i.e., the defendant is
arrested for the first offense prior to
commtting the second offense). O herw se,
prior sentences are considered related if
they resulted fromoffenses that (1) occurred
on the sanme occasion, (2) were part of a
singl e common schene or plan, or (3) were
consolidated for trial or sentencing.

8§ 4A1.2, coment. (n.3); see United States v. Metcalf, 898 F.2d

43, 46 n.6 (5th G r. 1990) (recognizing the legal force of this
definition).

Espar za- Fernandez's prior state convictions were based on
two separate indictnents. An indictnent filed May 13, 1991,
charged Esparza-Fernandez with delivering | ess than 28 grans of

cocai ne to an undercover officer on May 8, 1991. He was
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convicted on August 7, 1991. On May 15, 1991"", Esparza-
Fernandez delivered cocaine to a different undercover officer.
An indictnent was filed May 15, 1991. He was convicted June 28,
1991.

Espar za- Fernandez argues that his prior convictions were
part of the same schene or plan because they "invol ved al nost
i dentical conduct, occurred in the sane are[a], and within days
of each other." H's argunent "would lead to the illogical result
that a defendant who is repeatedly convicted of the sanme offense
on different occasions could never be considered a career

of fender under the guidelines.” United States v. Garcia, 962

F.2d, 479, 482 (5th G r. 1992) (internal quotation and citation
omtted).

The district court found that the cases were not part of a
single schene or plan and were not related. "[l]t appears that
there were two separate sales of controlled substances to two
different individuals, both apparently undercover officers on two
different dates. There were two different indictnents.

Sentences were inposed separately, even though the second one was
made to run concurrently with the first."

The district court's finding was correct under Garcia and
Ford. In Garcia, the defendant "executed two distinct, separate
deliveries of heroin." 962 F.2d at 482. This Court concl uded

that "[a]lthough the crinmes may have been tenporally and

The judgnent erroneously states that the offense was
commtted February 21, 1991. D. exh. 1; R 2, 9.



No. 93-8259
-4-
geographically alike, they are not part of a conmopn schene or
plan.” 1d. In Ford, this Court concluded that although "al

four of [the defendant's] charges arose fromsale to the sane

undercover officer during a six-day period . . . [e]ach sal e was
a separate transaction, separated by hours, if not days." 996
F.2d at 86.

Espar za- Fernandez argues that the term"related case" is
anal ogous to "rel evant conduct" defined under 8 1B1.3. |In
Garcia, this Court did not reach the issue whether the | anguage
of 8 4Al1.2 should be broadly construed because the facts
underlying the two convictions did not establish a comobn schene
or plan. 962 F.2d at 482. Simlarly, this Court need not
address the issue now.

Espar za- Fernandez al so argues that the prior convictions
shoul d be consi dered consolidated for purposes of calculating his
crimnal history |evel because the sentences ran concurrently.
"This court has already rejected the proposition that cases nust
be consi dered consolidated sinply because two convictions have
concurrent sentences." (Grcia, 962 F.2d at 482 (internal
quotation and citation omtted).

Espar za- Fernandez's prior convictions were not consoli dated.
He was sentenced on different days, under separate docket
nunbers, and there is no order of consolidation in the record.

See United States v. Ainsworth, 932 F.2d 358, 361 (5th Cr.),

cert. denied, 112 S. C. 346 (1991).
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The district court did not err in finding Esparza-
Fernandez's prior convictions were unrelated and in classifying
himas a "career offender."

AFFI RVED.



