IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8247
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RUSSELL W LOPER
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W92-CR-89-1
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
A felon claimng a reduction in offense | evel under U S. S G
8§ 2K2.1(b)(2) bears the burden of establishing entitlenent by a

preponderance of the evidence. United States v. Shell, 972 F.2d

548, 550 (5th CGr. 1992). In reviewing a district court's
application of the Sentencing Guidelines, the district court's
findings of fact are reviewed under the clearly erroneous
standard, and the district court's application of the facts to

the GQuidelines is reviewed de novo. See id.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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| f a defendant possessed "all firearns solely for | awf ul

sporting purposes or collection, and did not unlawful |y di scharge

or otherwi se unlawfully use such firearns," the defendant's

of fense | evel as determ ned under 8 2K2.1(b)(1) shall be
decreased to six. U S S.G § 2K2.1(b)(2). Application of

8§ 2K2.1(b)(2) is determ ned by the surroundi ng circunstances,

i ncl udi ng the nunber and type of firearns and the |ocation and
circunstances of possession. § 2K2.1(b)(2), coment. (n.10).

Loper introduced testinony at the sentencing hearing that
the some of the weapons found in his possession were part of a
famly collection. To be eligible for an offense reducti on under
8§ 2K2.1(b)(2), "it is not sufficient that one anong several
i ntended uses of a firearmm ght be | awful recreation or
coll ection; one of those nust be the sole intended uses."” Shell,
972 F.2d at 553. Loper argued that he possessed the additional
weapons to protect his livestock and that the protection of
i vestock was enconpassed within the sporting purpose exception
of 8§ 2K2.1(b)(2).

There is no authority for Loper's assertion. Further, even
assum ng that the protection of |ivestock is enconpassed within
the exception, the district court did not accept Loper's argunent
that his possession of a |oaded pistol in the bedroomof his hone
was for the protection of |livestock. The district court, relying
on Shell, 972 F.2d at 553, concluded that one with a | oaded
firearmin his bedroomis not entitled to the reduction and al so
determ ned that Loper had not proved that a pistol wthout a

scope was the kind of weapon carried for protection agai nst
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predat ors.

Loper argues that, by concluding that a pistol was |ikely
not the kind of firearmcarried for protection agai nst predators,
the district judge inproperly interjected facts based upon his
own experience. The application note to 8 2K2.1(b)(2) expressly
directs the sentencing court to consider the circunstances
attendi ng the possession in assessing the intended use of the
weapon, including the type of weapon. § 2K2.1(b)(2), comrent.
(n.10). Further, Loper bore the burden of proof on the issue
whet her the guns were used for |awful sporting purposes;
therefore, the district court's finding that Loper had not
sufficiently devel oped the record to prove that the weapon was of
a type commonly used agai nst predators was not clearly erroneous.

Despite his argunent that the weapons were for protection,
Loper told one of the investigators that he intended to sell the
weapons. He told another investigator that he had already sold
themto his nother and was just safekeeping them In addition,

t he weapon found in Loper's bedroomwas | ocated in close
proximty to a plastic bag containing a green | eafy substance
believed to be marijuana. Because the district court's finding
that Loper did not possess the | oaded weapons to protect against
predators was not clearly erroneous, the district court's

sent ence i s AFFI RVED



