IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8242
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
CLEMENTE VALDEZ, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-91-CR-109-1)

(June 3, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Cl emente Val dez, Jr., appeals his conviction of conspiracy to
possess with intent to distribute marihuana, in violation of
21 U.S.C. 88 841(a)(1l) and 846; possession with intent to distrib-
ute mari huana, in violation of 21 U S.C. 8 841(a)(1); and nonetary

i nstrunent | aunderi ng, in vi ol ation of 18 U S C

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



8§ 1956(a)(1)(A)(i). Finding no reversible error, we affirm

l.

Val dez was naned in a nine-count indictnent along with Carl os
Enrique Guzman and Antonio Maurico Vel a. All were charged with
conspiring to possess with intent to distribute in excess of 100
kil ograns of mari huana. In addition, Valdez was charged wth
possession with intent to distribute in excess of 100 kil ograns of
mari huana and two counts of nobney |aundering.! Starting in 1985,
Vel a and Guzman entered into the mari huana trafficking business
t oget her; Val dez was one source of the mari huana. Follow ng trial,

the jury found Valdez guilty on all four counts.

1.

On appeal, Valdez challenges the adm ssion of allegedly
ext raneous-of fense evidence given by three different w tnesses.
First was the testinony of Keith Smth that Val dez and ot hers had
threatened to hurt his famly. Smth was part of a 350-pound
mar i huana deal that went bad. Smth testified that he originally
went to the Drug Enforcenent Adm nistration (DEA) as a result of
the threats.

Second was the testinony of Constance Jacks, an | RS agent, who

1 Although referred to as noney laundering in both briefs, both counts
charged Valdez with "knowingly and willfully conduct[ing] and attenpt[ing] to
conduct a financial transaction affecting interstate and foreign
comerce . . . which involved the proceeds of a specified unlawful activity."
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testified that Valdez's tax returns showed that he had no taxable
income in 1986; $10,600 of losses in 1987; and did not file tax
returns for 1988 or 1989. Jacks also testified that Valdez's tax
returns did not showthe noney (the subject of the noney | aundering
counts) that had been wired to himfrom Loui si ana.

Third was the testinony of R cardo Martinez, an enpl oyee of
the liquor store owned by Valdez and Guzman. Martinez testified
that Valdez had burglarized the apartnment of an individual that
owed him noney for a quarter pound of marihuana. None of this
testi nony was objected to at trial.

Val dez argues that all of this evidence was not relevant to
the charges against him and was unduly prejudicial. FED. R
Evip. 404(b) states in relevant part that "[e]vidence of other
crinmes, wongs, or acts i s not adm ssible to prove the character of
a person in order to show action in conformty therewith. It may,
however, be adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity, or

absence of mnm stake or acci dent VWhet her extrinsic offense

evidence is admssible under rule 404(b) is governed by an

application of the two-part test set out in United States v.
Beechum 582 F.2d 8987, 911 (5th Cr. 1978) (en banc), cert.
deni ed, 440 U. S. 920 (1979). United States v. Carrillo, 981 F. 2d

772, 774 (5th Gr. 1993). "First, it nust be determned that the
extrinsic offense evidence is relevant to an issue other than the
def endant's character. Second, the evidence nust possess probative

val ue that is not substantially outweighed by its undue prejudice



and nmust neet the other requirenents of [FED. R EwviD.] 403." |d.
(internal quotations, citations, and footnotes omtted).

This court generally reviews the district court's adm ssion of
evi dence under rule 404(b) under a hei ghtened abuse of discretion

standard enployed for crimnal trials. See Carrillo, 981 F. 2d at

774. However, when there is no objection at trial, our reviewis
limted to the plain error standard of FED. R CRM P. 52(b).
United States v. dano, 113 S. C. 1770, 1777 (1993). Plain error

is clear or obvious error that affects substantial rights and
"seriously affect[s] the fairness, integrity or public reputation

of judicial proceedings." 1d. at 1777-79.

L1,

A
The evidence related to Valdez's tax returns was relevant to
the charge of noney |aundering. As pointed out by Valdez in his
brief, an elenment of noney l|aundering is to show that the
transaction involved the proceeds of unlawful activity. \Wether
Val dez reported his economic activity on his tax return is
probative of whether the transactions were |awful. Although this
evidence certainly shows that Valdez was engaged in financial
activity that he was not reporting on his tax returns, this was
part of the crinme for which he was being tried. The probative
val ue of the tax return outwei ghed any prejudice resulting fromthe
inplication that Val dez "had bad character" because he did not file

his tax returns. See Carrillo, 981 F.2d at 774. Even assum ng




that it was error to admit this evidence, this adm ssion was not
plain error, as there is no indication that the fairness,
integrity, or public reputation of Valdez's trial was seriously

af f ect ed.

B.

The two ot her portions of testinony that Val dez chal l enges are
that he threatened a witness and that he was involved in a burglary
to satisfy a debt. Assumng that this testinony would fail the
Beechumtest (in that its relevancy to charges of drug trafficking
and noney | aundering is not readily apparent and that the prejudice
resulting from the testinony is), the error in admtting this
testinony may result in reversal only if it is plain.

The evidence of Valdez's guilt in this case was overwhel m ng.
Guzman, one of the individuals indicted along wth Valdez,
testified that he was in the drug trafficking business wth Val dez
from1985 until 1990. Additionally, Mark Wlkins testified that he
was selling mari huana with Terry Bates. WIlkins testified that
Bat es purchased his mari huana from Val dez and that the paynents
were wired to Val dez under the nane of Lynn Johnson. Terry Bates
also testified to this arrangenent. The record shows two such
transactions on, respectively, February 10, 1987, and May 26, 1987.

In United States v. Levario Quiroz, 854 F.2d 69, 73-74 (5th

Cir. 1988), we reversed a conviction by finding plain error in the

adm ssion of extrinsic offense evidence. In Levario Quiroz, the

def endant was accused of shooting a police officer, and he argued



that he didit in self-defense. The defendant was the only w tness
to support this defense. The court noted that the only question
for the jury was whether to believe the defendant or the police
officer. The court held that the extrinsic evidence testinony was
hi ghly prejudicial because "[i]t showed Levario Quiroz had shot two
wonen and, additionally, in the course of admtting the evidence,
the jury heard that Levario Quiroz had been indicted for" another
shooting in which he clained self-defense. In that case, the
i nadm ssi bl e evidence had a direct effect on the sole i ssue before
the jury )) whether to believe the defendant or the police officer.

In this case, there is no such direct nexus between the
extraneous offense and the questions placed before the jury.
Whet her Val dez was a violent person has no direct relationship to
whet her he was selling mari huana and receiving paynent for it by

Wre. Unli ke Levario Quiroz, this is not a case where the

extrinsic offense evidence would show that Valdez was likely to
have conmtted the charged offense because he previously had
commtted a simlar act. Val dez's argunent is limted to the
proposition that the jury would have been nore likely to convict
him of drug dealing and noney |aundering because the extrinsic
of fense evidence nade a general showi ng of bad character.

It nust be noted that the governnent specifically nentioned
t he chal | enged evi dence during cl osing argunent. Such an enphasi s
tends to increase the prejudicial effect of extrinsic evidence.

See United States v. Fortenberry, 860 F.2d 628, 634 (5th Cr.

1988) . In this case, however, the overwhelmng evidence of



Valdez's guilt precludes a finding that the extrinsic offense
evidence seriously affected the fairness, integrity, or public
reputation of Valdez's conviction. This is particularly true
considering that Val dez has alleged only that the evidence showed
that he had bad character generally, not that it had any specific
prejudice relevant to the jury's determnation of whether he
trafficked in marihuana and |aundered noney. Al t hough the
adm ssion of this evidence over an objection at trial nay have
resulted in reversible error, given the entire record in the case
and the lack of an objection at trial, the adm ssion of this
evi dence was not plain error.

AFF| RMED.



