IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8237
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
GABI NO GARDUNO- BUSTGS
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. MO-93-CR-8-1
* Cctober 27, 1993
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Gabi no Garduno- Bustos appeals the district court's upward
departure fromthe Sentencing CGuidelines when inposing his
sentence. He does not argue that the district court failed to
gi ve acceptable reasons for its upward departure or that the
departure itself was unreasonabl e.

A sentencing court may depart upward fromthe guidelines
whenever it finds that an aggravating circunstance exists that

was not adequately taken into consideration by the Sentencing

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Comm ssion. 18 U S.C. 8§ 3553(b). Wen departing upward, the
district court nust articul ate acceptabl e and reasonabl e reasons

justifying the departure. United States v. Murillo, 902 F.2d

1169, 1172 (5th Gr. 1990). An upward departure "is warranted
when the crimnal history category significantly under-represents
the seriousness of the defendant's history or the |ikelihood that
t he defendant will commt further crimes." U S S. G § 4Al.3,
p.s.; United States v. Lanbert, 984 F.2d 658, 660 (5th Cr. 1993)

(en banc).
I nformation contained in the Presentence Report (PSR) will
generally be deened to contain sufficient indicia of reliability

to support sentencing findings. United States v. Alfaro, 919

F.2d 962, 966 (5th Gr. 1990). A defendant bears the burden of
proving that the contents of the PSR are unreliable, inaccurate,

or materially untrue. United States v. Kinder, 946 F.2d 362, 366

(5th Gir. 1991), cert. denied, 112 S. . 1677 (1992).

Bustos did not challenge the contents of the PSR in the
district court. Therefore, we review his allegation concerning
the lack of indicia of reliability only if it involves a purely
| egal question and failure to consider it would result in

"mani fest injustice.” United States v. Garcia-Pillado, 898 F.2d

36, 39 (5th Gr. 1990)(citation omtted). Bustos offered no
expl anation why the contents of the PSR are unreliable, nor did
he present any evidence rebutting his prior crimnal conduct.
Bust os al so argues that the factors relied upon by the
district court were unrelated to the conduct involved in his

charged offense. |In support of his position, he cites Miurillo,
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902 F.2d at 1171, and United States v. Vel asquez- Mercado, 872

F.2d 632, 637 (5th Gir.), cert. denied, 493 U.S. 866 (1989). His

reliance on those cases is m spl aced.

In both Murillo and Vel asquez- Mercado, the upward departure

was based on 8 5K2.0, which provides a basis for departure when
there are circunstances attending an of fense which are not
adequately taken into consideration by the guidelines. In this
case, the district court relied on 8§ 4Al. 3, because the crim nal
hi story cal cul ation did not adequately reflect the seriousness of
the defendant's past crimnal conduct or the likelihood of the
conmmi ssion of further crines.

The district court found that Bustos' crimnal history
category under-represented his crimnal past based on nunerous
i nstances of public intoxication, a conviction for crimnal
m schi ef regardi ng an arson charge, another conviction for
crimnal mschief, various notor vehicle violations, repeated
i nstances of deportation, and assaultive conduct displayed by a
vi ol ent nature and physi cal abuse of his girlfriend. These

specific reasons are adequate for departure. See United States

v. Laury, 985 F.2d 1293, 1310 (5th G r. 1993).
In light of his past crimnal conduct, Bustos has shown no

"mani fest injustice." @Grcia-Pillado, 898 F.2d at 39.

AFFI RVED.



